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Foreword 


i 


alr: work on The Islamic Conception of Justice is intel- 
lectually organic. Unlike so many volumes on Islam in recent years, it 
is not occasioned by the resurgence of ‘‘Islamic fundamentalism’ or 
the eruption of the Iranian Revolution. In a sense this volume has 
been in the making over the past thirty years, since 1955, when 
Professor Majid Khadduri published his standard volume on War and 
Peace in the Law of Islam. Throughout these decades, the interna- 
tional community of scholars has witnessed the prolific display of his 
multifaceted talents—above all, his numerous contributions to the 
study of politics and law in the Middle East, both in substance and 
theory. 

In this volume, Professor Khadduri has for the first time brought to 
bear this twin commitment to the study of law and politics on one of 
the most difficult questions of our time. Seldom in the historical past 
have individuals and collectivities everywhere been so profoundly con- 
cetned with the quest for justice, a concept that is, indeed, elusive, 
but not by any means illusive. The primary objective of this volume 
to inquire systematically into the writings of the leading Muslim 
scholars, both classical and modern, in search of an Islamic theory 6 
justice, but the inquiry is consistently related to political dynami 
and institutions in the history of Islam. 

The author traces forth the development of the conception 6} 
tice from the rise of Islam to the present within the broader 
the Islamic public order. Guided by conceptual as well a: 
concerns, he examines the development of the concept of j 
Islam in terms of political, theological, philosophical, ethicaly 
and social categories rather than in a strictly chronological ordeé 
bulk of the volume treats in depth the classical Islamic concepHio 
justice in terms of these principal categories. This emphasis on 
classical development deepens our understanding of the modern 
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ception of justice, which is treated briefly with a keen eye to the 
processes of continuity and change in the evolution of the Islamic 
conception of justice. 

Who may find this study useful? Nowhere else can Western stu- 
dents of Islam, regardless of their disciplinary emphasis, find such a 
comprehensive examination of the Islamic conception of justice 
within the covers of a single volume. In these pages, for example, they 
will find how the concept of justice has eluded such towering Islamic 
thinkers as al-Kindi, al-Farabi, Ibn Sina, and Ibn Rushd philosophi- 
cally, al-Ghazzali, al-Razi, al-Mawardi and Nasir al-Din Tusi ethically, 
Abu Hanifa and Shafi'i legally, and Ibn Khaldun socially, not to men- 
tion such thinkers as Afghani, ‘Abduh, ‘Abd al-Raziq, and Khumayni 
in modern times. 

Western students of comparative and international law may find 
this volume no less useful. The comparativists will be able to compare 
the examples of the divinely-based concepts of justice in the Judeo- 
Christian tradition in Western civilization with the classical examples 
in Islamic civilization. They will also be able to contrast the examples 
of the common-law and civil-law based concepts of justice with those 
of Islam in modern times. International lawyers, on the other hand, 
may find this volume useful variously. The so-called idealists, or opti- 
mists, will see in the Western-inspired efforts of Muslim states for 
secularization of law and the administration of justice an important 
indication of “‘progressive development of international law,’’ includ- 
ing the gradual emergence of common standards of justice, despite 
cultural differences. The so-called realists, or pessimists, on the other 
hand, will find more ammunition in the resurgence of ‘‘Islamic fun- 
damentalism’’ in contemporary times for the afgument that the 
search for common universal standards of law and justice is doomed 
because, despite the processes of modernization, primordial loyalties, 
values, attitudes, and ethnic and linguistic particularities continue to 
undermine the new elements of commonality. 

Finally, this study should interest general theorists. Professor Khad- 
duri’s search for an Islamic theory of justice avoids the concern of 
some previous authors with the foreign origins of the norms and 
maxims of Islamic justice in terms of the influence of the Greek, 
Persian, Indian, and other cultures. As such, his categories of ‘‘revela- 
tional,”’ “‘rational,”’ and “‘social’’ justice based on the Islamic experi- 
ence, for example, should interest legal theorists who deal with the 
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broad categories of ‘‘natural law’’ and ‘“‘positive law.’’ They should 
also interest political theorists who concern themselves with tension 
between “‘idealism” and ‘‘realism,’’ or between theory and practice 
in the study of politics and foreign policy. 

The author's own approach does not quite fit the idealist-realist 
dichotomy: his long-standing position is best described as of ‘‘empiri- 
cal idealism.’’ While Professor Khadduri believes that ‘‘justice is 
essentially a relative concept’’—depending largely on the underlying 
social and cultural substrata—it should be inspired by higher values as 
well. In his own words: “The historical experiences of Islam—indeed 
the historical experiences of all mankind—demonstrate that any sys- 
tem of law on the national as well as the international plane would 
lose its meaning were it divorced from moral principles.”’ 


R. K. Ramazani 
University of Virginia 


E. subjects have aroused greater concern among men of 
various ranks and classes than the question of what is man’s due as a 
member of society. True, perhaps men who belong to that section of 
society which feels deprived of its rightful due have spoken loudest 
about their concern for justice. But it is also true that men in other 
sections of society have sympathized with the underprivileged and 
voiced their concern about justice. 

But what is justice? The answer varies from one school of thought 
to another and from scholar to scholar within the same school, as the 
dialogue on justice in Plato’s Republic makes clear. Even men in high 
offices, whose function is presumably to dispense justice, seem to be 
dubious about their task. It is said that Judge Learned Hand, having 
once given Justice Holmes a lift to the Supreme Court, admonished 
him to do justice. ‘‘This is not my job,’’ replied Holmes, ‘‘my job is 
to play the game according to the rules.” In his work Why Justice 
Fails, W. N. Seymour tells us that the courts neither dispense justice 
nor do they apply the rules fairly. Nevertheless, all men concerned 
with justice are agreed on the need for it, but they have disagreed) on 
both its elements and the method of realizing it on Earth. 

It is the purpose of this work to study the experiences of Islam y 
justice and how its leaders and thinkers grappled with the problemye 
how the standard of justice is to be defined and determined in acco 
ance with an order of ideals and values that would set the con: 
of the public at rest. Islam's experiences with justice, not unlike 
experiences of other nations, demonstrated that no people 
possession of a scale of justice superior to others. Indeed, d 
scales of justice enriches mankind’s experiences with the meai 
to resolye problems equitably on both the national and internaltt 
planes, notwithstanding that it may also breed dissension and) 
flicts. No nation can afford today to ignore the experiences of Othe 
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nations concerning how to establish scales of justice and resolve the 


problems arising from their application in comparable situations. At 
the height of its power, Islam had drawn on the experiences of othe: 
nations—Greeks, Persians, and others—and set the example that no 
nation can live 1 in isolation from others. It is not the purpose of our 
study, however, to trace the origins of foreign elements and maxims of 
Is which Muslims have adopted from foreign sources—a process 
¢ ‘transmission: which is still continuing and which all nations have 
p ced in varying degree—but to discuss how those foreign cle- 
ments have been harmonized with and ultimately assimilated into the 
ic order. Above all, our concern is to discuss the rationale 
a | speculation of Muslim thinkers in order to meet 
ate needs and expectations. 
ok is not only intended for students in the Islamic field; it is 
it would be of interest to all who are concerned with justice 
the promotion of peace through the diffusion and 
. Readers who are interested either in the theory of 
: | or the Islamic conception of justice in particular 
need no advice on how to proceed throughout this book 
fie - general reader, may I suggest that the purely theoretical 
s, especially chapters 3 and 4 (and perhaps the first part of 
her be skimmed or skipped without serious interrup- 
1 pipeese of development of the concept of justice from the 
the present. 
sure to acknowledge the kindnesses of all who have given 
- or counsel during the preparation of this work. I should 
9 acknowledge in particular the grant extended to me by His 
Royal Highness Shaykh Khalifa Bin Hamad Al Thani, Ruler of the 
State of Qatar, which made it possible for me to visit several Arab 
capitals and obtain material for the book and consult a number of 
scholars in the Arab World and Western countries. | should like also to 
thank Linda Vlasak who with meticulous cate prepared the book and 
the compilation of the index for the press. My friend Professor R. K 
Ramazani made several valuable suggestions during the final stage of 
the preparation of the text for the publisher. I should like finally to 
thank J. G. Goellner, Director of the Johns Hopkins University Press 
who took a special interest in this book even before | began to write it 
and helped to ensure that it would be published in its present attrac 
tive format. None of them, however, is responsible for the opinions 
expressed in this work or for any error of content in it. 


System of Transliteration 
and Abbreviations 


ate =: 


id reproducing works by non-Western authors written in 

Western languages, in the Latin alphabet, no question of translitera- 
tion arises, as the established practice is to reproduce them as they 
stand. The problem of transliteration arises in reproducing names and 
words from non-Western languages, written in scripts other than the 
Latin alphabet, as Western writers have pursued different systemsyin 
the absence of a common standard acceptable to all. 
In this book, as I have done in my earlier works, I have follows 
system adopted by the editors of the Encyclopaedia of Islam 
Library of Congress with slight variations, particularly in om 
letters at the end of words that are not pronounced in theo 
language, such as Makka and Madina (instead of Mal 
Inah). Moreover, names beginning with the article “al” § 
used uniformly without distinction between the so-called shan 
qamari categories, such as al-Tahawi and al-Dimashqi inste 
Tahawi and ad-Dimashqi. Needless to say, place names 
been anglicized, such as Syria (for Suriya) and Cairo (for Qah 
not been transliterated. 
The abbreviations most frequently used are the followin} 


Q. Qur'an 
1/632. The date cited in accordance with the Hijra and the G 


gorian calendar 
B. This letter, if inserted between two parts of a person’ § ful 
name, stands for Bin or Ibn, which means “the son of, 


d. Died 
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Died 


d. 
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il 


n.d. ‘‘No Date’’—the date of publication of a certain source is 
not cited. 
Law Whenever this term is used with a capital letter, it refers 


to the Shari'a (Islamic law); the term Shari'a will also be Introduction 
used wherever it is necessary. 


And fill up the measure when you measure, and with the 
just balance; that is better and fairer in the issue. 
—Q. XVII, 37 


And when you speak, be just, even if tt should be toa 
kinsman. 


—Q. VI, 153 


ustice is essentially a relative concept. Whenever a man 
asserts that which he considers his just claim, were it to be valid, it 
must be relevant to an established public order under which a certain 
scale of justice is acknowledged. Scales of justice vary considerably 
from land to land, and each scale is defined and ultimately deter- 
mined by society in accordance with the public order of that society. 
Yet no matter how scales differ one from another, they all seem to 
have certain elements in common and, broadly speaking, may be 
divided into two major categories. 
One category is to be found in societies which assume that men are 
capable of determining their individual or collective interests and 
know that which they may need or to which they may aspire; tl 


under oiNshe a certain scale or scales of justice are likely 
tacit agreement or by formal action. This kind of justice 


change. The ideal or perfect justice is a mirage, and tk 
develops by improvisation from generation to generation 


contract. The most important recent critique of the theories of justice, ii 
social contract theory is re-examined and refined, is John Rawls’s Theo 
(Cambridge, Mass., 1971). 


2 THE ISLAMIC CONCEPTION OF JUSTICE 


In a society which presupposes that man is essentially weak and 
therefore incapable of rising above personal failings, the idea that 
fallible human beings can determine what their collective interests are 
and lay down an impartial standard of justice is scarcely acceptable. In 
such a society a superhuman or divine authority is invoked to provide 
either the sources or the basic principles of the public order under 
which a certain standard of justice is established. Whether the super- 
human authority is exercised by a gifted sage or an inspired prophet 
the kind of justice that flows from such a source commands respect 
and can have a lasting impact on the administration of justice. Some 
of the ancient societies—the Hebrew, the Christian and the Islam 
are but three examples—were committed to this viewpoint: God dis 
closed Himself through Revelations, communicated to men through 
prophets, in which His justice is embodied. The justice which flows 
from such a high divine source is considered applicable to all men and 
forms another category of justice. In contrast with positive justice, 11 
may be called Divine or Revelational justice. It is the product o! 
intuition, or divine inspiration, and is closely interwoven with religion 
and ethics. It coincides with Reason and may well fall in the category 
of natural justice. Aristotle used the term ‘‘natural justice’’ in th: 
sense that it is the product not of social but of natural forces.’ Follow 
ing Aristotle, scholars often equated Divine or God’s justice wit) 
natural justice, but, unlike the natural-law scholars who were con 
cerned with the relation of justice to society, Christian and Muslin 
scholars focused their primary concern on the concept of justice 1: 
relation to God’s Will and related it to the destiny of man.’ Both hel 
that Divine Justice is the ultimate objective of the Revelation 
expressed in its early form in the sacred laws of Christianity and Islam 
In the Summa Theologica, St. Thomas Aquinas termed the sacred lav 
of Christianity the Eternal Law, and Muslim scholars called their Eter 
nal Law simply the “pathway’’ (Shari‘a). The concept of justic« 
embodied in the Religion and Law of Islam, not to speak of Christian 
justice, evoked an endless debate among scholars concerning both its 

scope and character and how its standard is to be realized on Earth. 


2. Aristotle, Nichomachean Ethics, 1134718. 

3. While some Muslim philosophers were prepared to equate Divine Justice with 
natural justice, the early theologians rejected this characterization, but later conceded 
a certain rational element in it (see chaps. 3-4). 


4. See St. Thomas Aquinas, Summa Theologica, question 93: Of the Eternal Law 
for the Shari'a, see chap. 6. 


INTRODUCTION 3 
The Sources of Justice 


In Islam, Divine Justice is enshrined in the Revelation and Divine 
Wisdom which the Prophet Muhammad communicated to his people. 
The Revelation, transmitted in God's words, is to be found in the 
Quran; and the Divine Wisdom, inspired to the Prophet, was uttered 
in the Prophet’s own words and promulgated as the Sunna, which 
subsequently came to be known as the Hadith, or the Prophet's Tradi- 
tions.* These two authoritative or “textual sources,’’ the embodiment 
of God’s Will and Justice, provided the raw material on the basis of 
which the scholars, through the use of a third ‘‘derivative source’’ of 
human reasoning called ijtihad, laid down the Law and the Creed.° 
The fundamental principles of the Law and the Creed, and the crea- 
tive works of succeeding generations, formed the foundation of the 
renowned Islamic public order. From a scrutiny of all these sources 
and scholarly works, we shall seek evidence for the reconstruction and 
interpretation of the various notions and theories that have been spun 
by Muslim men of learning about justice. Since the scale of justice in 
any given society must be related to its public order, a few words 
about the nature of Islam’s public order may be useful at this stage. 

In Islamic theory, God is the Sovereign of the community of believ- 
ers; He is its ultimate Ruler and Legislator. The Revelation and Divine 
Wisdom are the primary sources of the developing public order, pre- 
suming to meet the community’s growing needs and expectations. 
The principles and maxims of justice derived from the Revelation and 
Divine Wisdom were considered infallible and inviolable, designed 
for all time and potentially capable of application to all men. I 
principle, the Law laid down by the Divine Legislator is an ideal and 
perfect system. But the public order, composed of the Law as well 
state acts and the rulings (fura‘) and opinions of the scholars 0} 


and the growing needs of the community. 
5. For the view that Divine Wisdom is embodied in the Sunna of the Pro 


prudence (Baltimore, 1961), p. 75. 

6. Human reasoning took the form either of analogy (qiyas), exercised 
individual scholar, or of consensus (ijma’), exercised collectively by the s 
sumably on behalf of the community (see Shafi'i, op. cit., trans. M. Khaddu 
cit., chaps. 11-13). 


4 THE ISLAMIC CONCEPTION OF JUSTICE 


Since the Divine. 
the enthronement « 


ator did not rule directly over the believers 
sf to represent God on Earth, to whom 


co 


God's authority y d, had become necessary to put the Law 
into practice and 1 justice.’ A new form of government had 
thus been establishe on Divine Law and Justice. This form of 
government, o _ theocracy, is obviously not based on the 


principle that ; 


bare directly by God (whether as a 
Pharaoh or 


resentative who derives his authority 
{ rom God's Law. ui is therefore the Law 


the Sunna. To these constitutional instru 
-of authority, all the political leaders and 
ealed to assert their conflicting claims 1 
on seg of these sources, the scholars sough: 
n against another by diverse arguments—the: 
ers—on the grounds of justice. eunovsh | th 
scholars agre d the Divine nature of justice, they disagreed on t 
it should | be reali | on Earth and formulated various Bctrines 
justice ‘reflecting the co icting interests, local traditions, and aspi: 
tions of rival leaders and groups in their struggle for power. Leg: 
macy and justice were often used interchangeably by political leade: 
and the scholars, in an attempt to rationalize the legitimacy of ri\ 
groups, provided one scale of justice or another drawn from 1) 
emerging public order. For an understanding of the standard of )\ 
tice of each particular group or school of thought, it is proposed 
analyze justice from all the aspects that came under discussion 
political, theological, legal, and others—since a study of cach o 
epitomizes not only the conflicting views about justice but also t! 
methods of debate pursued by each group to formulate a doctrine 
justice that would set the conscience of the community at rest an 
provide stability and continuity. 


7. God to David: “We have appointed thee a Caliph on Earth so as to ju 
among men with justice’’ (Q. XXXVIII, 25). 

8. Fora discussion of this form of government, see M. Khadduri, War and Pea: 
the Law of Islam (Baltimore, 1955), pp. 14-18. 
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INTRODUCTION 5 


At the outset the debate on justice began on the political level. In a 
community founded on teligion, it was indeed in the nature of things 
that public concern should focus first on the question of legitimacy 
and the qualification of the Ruler whose primary task was to put 
God's Law and Justice into practice. Since the Prophet, the first Ruler, 
died without providing a rule for succession, the question of legiti- 
macy became crucial. Should any pretender to the throne seize power 
without a valid claim, his act would naturally be considered a travesty 
to Divine Justice. The debate thus was bound to center on the proce- 
dural question of the choice of the person who would have a legiti- 
mate claim to succeed the Prophet in accordance with the standard of 
political justice embodied in the textual sources. 

Once the debate on political justice started, it never really ended. 
Like Pandora’s box, it became exceedingly difficult to bring political 
differences under control. It led to schism in the body politic and the 
tise of rival credal groups and sects, each seeking to rationalize its 
standard of political justice on one credal ground or another. From the 
political level the debate gradually shifted to other levels—theclogi- 
cal, legal, and others—although ulterior political motivation contin- 
ued to reassert itself in one form or another. As the Islamic public 
order advanced, the debate moved to higher levels of sophistication, 
and scholars in fields other than theology and law—philosophers and 
other men of learning—were very soon drawn into it. For no great 
thinker, _ whether in Islam or in any other community, could possi! 


justice. But before we proceed further, perhaps a cl: 
literary meaning of justice and other related terms woul 


illuminating for an understanding of the m 
since the literal meaning of words is ultimately the 
social or every-day meaning, the writers and thinkers 
influenced by it in the articulation and rationalization 
and expectations in the struggle to achieve justice anc 
ideals. Classical Arabic is renowned for its richness in voca 
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embodying the principles’ of] Di ne authority, which indeed rules and 
therefore the state become: t, strictly speaking, a theocracy, but a 
form of nomocracy. The Islamic State, whose constitution and source 

of authority is a Divine Law, might be called a Divine nomocracy." 
The textual sources, consisting of the Revelation and Divine Wis- 
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to legitimize one claim against another by diverse arguments—thco- 
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scholars agreed on the Divine nature of justice, they disagreed on how 
it should be realized on Earth and formulated various doctrines 0! 
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methods of debate pursued by each group to formulate a doctrine o! 
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8. Fora discussion of this form of government, see M. Khadduri, War and Peace in 
the Law of Islam (Baltimore, 1955), pp. 14-18. 


INTRODUCTION 5 


At the outset the debate on justice began on the'political level. In a 
community founded on religion, it was indeed in the nature of things 
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and the qualification of the Ruler whose primary task was to put 
God's Law and Justice into practice. Since the Prophet, the first Ruler, 
died without providing a rule for succession, the question of legiti- 
macy became crucial. Should any pretender to the throne seize power 
without a valid claim, his act would naturally be considered a travesty 
to Divine Justice. The debate thus was bound to center on the proce- 
dural question of the choice of the person who would have a legiti- 
mate claim to succeed the Prophet in accordance with the standard of 
political justice embodied in the textual sources. 

Once the debate on political justice started, it never really ended. 
Like Pandora’s box, it became exceedingly difficult to bring political 
differences under control. It led to schism in the body politic and the 
tise of rival credal groups and sects, each seeking to rationalize its 
standard of political justice on one credal ground or another. From the 
political level the debate gradually shifted to other levels—theclogi- 
cal, legal, and others—although ulterior political motivation contin- 
ued to reassert itself in one form or another. As the Islamic public 
order advanced, the debate moved to higher levels of sophistication, 
and scholars in fields other than theology and law—philosophers and 
other men of learning—were very soon drawn into it. For no great 
thinker, whether in Islam or in any other community, could possibly 
remain indifferent to a debate on a subject as engaging and central as 
justice. But before we proceed further, perhaps a clarification of the 


literary meaning of justice and other related terms would be in order. 


The Literary Meaning of Justice 


The meaning of the common usage of words expressing the t 
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literary expressions. Indeed, it is no exaggeration to say that for every 
concept or action describing or identifying a particular human activity 
perhaps a dozen words in the major lexicons are likely to be found 
notwithstanding that each word is not necessarily a synonym, as it may 
often imply a slightly different shade of meaning from the other. For 
instance, for the name of God (although this is not a typical example), 
it may be interesting to note, there are ninety-nine words called the 
asma’ al-husna (the beautiful names), each denoting or expressing the 
meaning of one of His manifold attributes.? 

For every aspect of justice there are several words and the most 
common in usage is the word ““adl.’’ Moreover, there are several 
synonyms, perhaps the most important of which are the following 
qist, qasd, istiqama, wasat, nasib, hissa, mizan and others. The anto- 
nym of ‘adl is not a modified spelling of the word ‘ad! denoting its 
negative meaning—as is the counter word “‘injustice’’ to ‘‘justice’’ in 
English—but an entirely different word called ‘‘jawr.’’ There are also 
several synonyms of jawr; some express a slightly different shade of 
meaning such as zulm (wrongdoing), tughyan (tyranny), may! (incli- 
nation), inhiraf (deviation) and others. 

Literally, the word ‘adl is an abstract noun, derived from the verb 
‘adala, which means: First, to straighten or to sit straight, to amend or 
modify; second, to run away, depart or deflect from one (wrong) pat! 
to the other (right) one; third, to be equal or equivalent, to be eque 
of match, or to equalize; fourth, to balance or counter-balance, ¢ 
weigh, or to be in a state of equilibrium." Finally, ‘adl (or ‘idl) ma 

also mean example or alike (Q. V, 96), a literal expression which 
indirectly related to justice.'* 

In the conceptual sense, Ibn Manzur, the lexicographer, states tha 
“the thing that is established in the mind as being straightforward’ | 

the meaning of justice.” Anything which is not upright or in order 
regarded as jawr ot unfair. The two literal meanings of “‘straight’’ an 


9. See ‘Abd al-Qahir al-Baghdadi, Kitab Usal al-Din [A Treatise on the Funda 
mentals of Religion] (Istanbal, 1928), 1, 119. A list of God's “most beautiful names 
may be found in Daud Rahbar, God of Justice (Leiden, 1960), pp. 9-10. 

10. See the following dictionaries: Ibn Manzir, Lisdn al-'Arab, XIII, 457-58. al 
Fayrizabadi, a/-Qamus al-Mubit, 1, 431; Il, 415-16; IV (pt. 2), 6; al-Zabidi, Tay a! 
‘Aras, VIII, 9-10; al-Maqqari, Kitab al-Misbah al-Munir, I, 541-42, 689-90. 

11. See ‘Abd al-Ra‘if al-Misti, Mu'yam al-Qur'an (Cairo, 1948), 1, 137-38: Il, 34 


12, Ibn Manzir, op. c#t., XIII, 457; al-Jurjani, Kitab al-Ta'rifat, ed. G. L. Fliige! 
(Leipzig, 1845), p. 153. 
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“departure’’ are implied in the conceptual sense of straightforward- 
ness and uprightness. Needless to say, the notions of “‘right’’ and 
“‘wrong”’ are implied in the terms ‘“‘adl’’ and ‘“‘jawr,’’ as these terms 
are often used in the broadest sense to include moral and religious 
values. The notion of ‘ad! as ‘‘right’’ is equivalent to the notions of 
fairness and equitableness, which are perhaps more precisely 
expressed in the term istiqama or straightforwardness."* 

The notion of ‘adl as equality or equalizing is used in the sense of 
equating one thing to another. This meaning may be expressed either 
in qualitative or quantitative terms. The first refers to the abstract 
principle of equality which means equality before the law or of having 
equal rights as implied in the Quranic dictum that “‘the believers are 
indeed brothers’ (Q. XLIX, 10). The second, stressing the principle 
of distributive justice, is perhaps best expressed in such terms as nasib 
and qist (share), qistas and mizan (scale), and taqwim (straightening). 

Finally, the notions of balance, temperance and moderation may be 
said to be implied in the words ta‘dil, qasd and wasat. The first, which 
literally means to amend or to adjust, expresses the notion of balance; 
the second and the third, which literally mean the ‘‘middle’’ or a 
place equidistant (or midway) between two extremes, may be taken to 
imply moderation and temperance. These notions of justice ate per- 
haps more finely expressed in the principle of the golden mean. The 
believers are not only individually urged to act in accordance with this 
principle, but also collectively called upon to be ‘‘a nation in the 
middle” (Q. II, 137; XIII, 11)." 

The foregoing notions of justice, which may be said to be implied 
in the common usage of ‘adl, have been summarized in a letter 

reputed to have been addressed to the Caliph ‘Abd al-Malik (d. 86/ 


705), in reply to an inquiry about the meaning of the term ‘adl, by 
Sa‘id Ibn Jubayr, who said: 


‘Adl (justice) may take four forms: [First], justice in making decisions 
in accordance with God's saying: ‘‘when you judge among men you 
should judge with justice” (Q. IV, 61); [secondly], justice in speech in 


13. The notions of right and wrong were embodied in the ancient classical concep- 
tion of justice which Islam subsequently adopted as part of its moral and religious 
traditions (Ibn Manzir, of. cit., XV, 266-72). 

14. See Baghdadi, of. cit., pp. 131-33; Shatibi, a/-Muwafaqat (Cairo, n.d.), Hl, 
163-67. For commentaries on ‘‘wasat’’ (middle) to mean justice in the sense of moder- 
ation, see Tabari, Tafsir, ed. Shakir (Cairo, 1955), Ill, 142 
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accordance with His saying: “‘when you speak, you should be equita- 
ble’’ (Q. VI, 153); [thirdly], | justice in [the pursuit of] salvation in 
accordance with His saying: “protect yourselves against a day on which 
no person will give any satisfaction instead of another, nor will an 
equivalent be accepted from him, nor will intercession avail him’’ (Q. 
II, 117); [fourthly justice in the sense of attributing an equal to God 
in accordance with His saying: ‘‘yet the unbelievers attribute an equal 
to Him” (Q. VI, 1). . 
As to [God's] saying: “you will not be able to be equitable between 
your wives, be es ever so eager’ (Q. IV, 128); ‘Ubayda al-Salmani and 
al-Dahhak said t that t [man’s 's inability to be equitable] meant with 
respect to love and intercourse. And [the saying that] so-and-so has 
done justice to so-and-so means that the one is equal to the other. [If] 
it is said that “no-one is equal to you in our view,”’ it means that ‘‘no 
one stands with us in thy stead.”’ Justice in [the sense of} weight and 
measurement means [that a certain thing is] equal [to another] in 
weight or size. ff] you did justice between two things, you did justice 
between so-and-so and so-and-so, it means that you have made the 
two things, or between one and another, to be equal or the like of onc 
another. The doing of justice for a [certain] thing means to make it 
straight. It is said that justice means the rating of a thing as equal to a 
thing of another kind so as to make it like the latter."* 


The literal meaning of ‘adl in classical Arabic is thus a combination 
of moral and social values denoting fairness, balance, temperance and 
straightforwardness. Logically, Divine Justice would be a synthesis of 
all these values and virtues; indeed such a conceptual meaning is the 
theme of the debate among theologians, jurists and philosophers and 
will be the subject of our inquiry in the pages to follow. 


The Notion of Justice 
in the Qur'an and Traditions 


The Prophet Muhammad, who seems to have been endowed with a 
deep sense of justice, found widespread inequity and oppression in 
the society in which he had grown up, and he sought to establish 
order and harmony within which a distinct standard of justice would 
be acknowledged. As a Prophet, he naturally stressed religious values, 
but he was also a social reformer, and his decisions provided prece- 
dents on the strength of which the issues that were to arise in succeed- 


15. See Ibn Manzir, of. cit., XIII, 458; for translation of all relevant passages, sec 
E. W. Lane, Arabic-English Lexicon, bk. 1 (pt. 5), 1972-75. 
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ing generations were resolved. The idea of justice was of particular 
interest to him, and he dealt with the problems of his day with 
uprightness, balance, and fairness. Nor was he indifferent to discrimi- 
nation and inhuman acts, as exemplified in the legislation for the 
improvement of the status of women, emancipation of slaves (tnough 
slavery as a system was not abolished), and prohibition of infanticide 
and other unjust acts and practices. Moreover, he himself valued cer- 
tain virtues honored by his followers and he incorporated them in his 
teachings. As he said in one of his often quoted utterances, his call 
was not to abolish but to ‘‘further the good morals’ (li utammim 
makarim al-akhlaq) that had been in existence in society, and he felt 
compelled to confirm them. 

In the tribal society of Arabia, where survival was perhaps the 
tribesman’s primary concern, such virtues as honor, courage, and 
liberality were more highly prized than other virtues. These were 
epitomized in the word “‘muruwwa,’’ consisting of everything that 
was taken to be praiseworthy and which may be called the Arab 
summum bonum.* The muruwwa continued to be viewed so high in 
Arab eyes in subsequent centuries that al-Maqqari (d. 770/1369) in 
his definition of justice, stated that no one could claim to be just were 
he to compromise the virtue of muruwwa."’ But in the exhibition of 
honor and courage the tribesmen were often brutal and oppressive, 
especially in the pursuit of vendetta, with the consequent subordina- 
tion of the virtues of fairness and moderation to arbitrary rules of 
order. The poet ‘Amr B. Kulthim, composer of one of the well- 
known Seven Odes (al-Mu'allaqat al-Sab'a) was not the only one who 
sang the praise of brutality and oppression attributed to his tribe.” 
The absence of a coherent social order and political unity in the tribal 
society of Arabia necessarily subordinated the scale of justice to the 
requirements of survival, and consequently the appeal to justice took 
the negative form of retribution, such as retaliation and the payment 


16. For references to virtues in pre-Islamic literature, see the letters and proverbs 
attributed to Aktham B. Sayfi in al-Maydani, Mayma' al-Amshdl, Il, 87-145; for the 
idealization of these virtues, see Shanfara’s ode, “‘Lamiyyat al"Arab” in M. Bad?” 
Sharif, ed., Lamiyat al-'Arab (Beirut, 1964). For the meaning of muruwwa, see Bishr 
Faris, Mabahith ‘Arabiya (Cairo, 1939), pp. 57-74 

17. Maqgqari, op. cit., Il, 542. 

18. The Seven Odes were renowned not only for their literary excellence but also 
for their vivid description of Arab character and Arab way of life before Islam. See 
A.J. Arberry, The Seven Odes (London, 1957), chap. 6 
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accordance with His saying: “when you speak, you should be equita- 
ble’ (Q. VI, 153); [thirdly], justice in [the pursuit of] salvation in 
accordance with His saying: “protect yourselves against a day on which 
no person will give any satisfaction instead of another, nor will an 
equivalent be accepted from him, nor will intercession avail him’’ (Q. 
II, 117); [fourthly], justice in the sense of attributing an equal to God 
in accordance with His saying: “‘yet the unbelievers attribute an equal 
to Him” (Q. VI, 1). 

As to [God's] saying: “you will not be able to be equitable between 
your wives, be you ever so eager’’ (Q. IV, 128); ‘Ubayda al-Salmani and 
al-Dahhak said that [man’s inability to be equitable) meant with 
respect to love and intercourse. And [the saying that] so-and-so has 
done justice to so-and-so means that the one is equal to the other. [If] 
it is said that ‘‘no-one is equal to you in our view,’’ it means that ‘‘no- 
one stands with us in thy stead.”’ Justice in [the sense of] weight and 
measurement means [that a certain thing is] equal [to another] in 
weight or size. [If] you did justice between two things, you did justice 
between so-and-so and so-and-so, it means that you have made the 
two things, or between one and another, to be equal or the like of one 
another. The doing of justice for a [certain] thing means to make it 
straight. It is said that justice means the rating of a thing as equal to a 
thing of another kind so as to make it like the latter.” 


The literal meaning of ‘adl in classical Arabic is thus a combinatior 
of moral and social values denoting fairness, balance, temperance and 
straightforwardness. Logically, Divine Justice would be a synthesis of 
all these values and virtues; indeed such a conceptual meaning is the 
theme of the debate among theologians, jurists and philosophers and 
will be the subject of our inquiry in the pages to follow. 


The Notion of Justice 
in the Qur'an and Traditions 


The Prophet Muhammad, who seems to haye been endowed with a 
deep sense of justice, found widespread inequity and oppression in 
the society in which he had grown up, and he sought to establish 
order and harmony within which a distinct standard of justice would 
be acknowledged. As a Prophet, he naturally stressed religious values, 
but he was also a social reformer, and his decisions provided prece- 
dents on the strength of which the issues that were to arise in succeed- 


15. See Ibn Manzir, of. cit., XIII, 458; for translation of all relevant passages, sce 
E. W. Lane, Arabic-English Lexicon, bk. | (pt. 5), 1972-75. 
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ing generations were resolved. The idea of justice was of particular 
interest to him, and he dealt with the problems of his day with 
uprightness, balance, and fairness. Nor was he indifferent to discrimi- 
nation and inhuman acts, as exemplified in the legislation for the 
improvement of the status of women, emancipation of slaves (tiough 
slavery as a system was not abolished), and prohibition of infanticide 
and other unjust acts and practices. Moreover, he himself valued cer- 
tain virtues honored by his followers and he incorporated them in his 
teachings. As he said in one of his often quoted utterances, his call 
was not to abolish but to “‘further the good morals’ (li utammim 
makarim al-akhlaq) that had been in existence in society, and he felt 
compelled to confirm them. 

In the tribal society of Arabia, where survival was perhaps the 
tribesman’s primary concern, such virtues as honor, courage, and 
liberality were more highly prized than other virtues. These were 
epitomized in the word “‘muruwwa,’’ consisting of everything that 
was taken to be praiseworthy and which may be called the Arab 
summum bonum.* The muruwwa continued to be viewed so high in 
Arab eyes in subsequent centuries that al-Maqqari (d. 770/1369) in 
his definition of justice, stated that no one could claim to be just were 
he to compromise the virtue of muruwwa."”” But in the exhibition of 
honor and courage the tribesmen were often brutal and oppressive, 
especially in the pursuit of vendetta, with the consequent subordina- 
tion of the virtues of fairness and moderation to arbitrary rules of 
order. The poet ‘Amr B. Kulthim, composer of one of the well- 
known Seven Odes (al-Mu'allaqat al-Sab'a) was not the only one who 
sang the praise of brutality and oppression attributed to his tribe." 
The absence of a coherent social order and political unity in the tribal 
society of Arabia necessarily subordinated the scale of justice to the 
requirements of survival, and consequently the appeal to justice took 
the negative form of retribution, such as retaliation and the payment 


16. For references to virtues in pre-Islamic literature, see the letters and 
attributed to Aktham B. Sayfi in al-Maydani, Mayma‘ al-Amthal, ll, 87-145; 
idealization of these virtues, see Shanfara's ode, “Lamiyyat al-'Arab"’ in Me 
Sharif, ed., Lamiyat al-Arab (Beirut, 1964). For the meaning of muruwwa, se 
Faris, Mabahith ‘Arabiya (Cairo, 1939), pp. 57-74 

17. Maqgqari, op. cif., II, 542. 

18. The Seven Odes were renowned not only for their literary excellence but also. 
for their vivid description of Arab character and Arab way of life before Islam. See’ 
A.J. Arberty, The Seven Odes (London, 1957), chap. 6 
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of blood-money, rather than the positive forms of fairness, balance 
and temperance. 

The Prophet, while conceding the value of courage and other vir. 
tues, felt keenly the need to assert religious and moral values to 
temper cruelty and harshness. For this reason, the Qur'an and Tradi- 
tions often warned believers against bigotry and oppression, and 
admonished them that in the fulfillment of their religious obligations 
they must above all be just. In the Qur'an there are over two hundred 
admonitions against injustice expressed in such words as zulm, ithm, 
dalal, and others, and no less than almost a hundred expressions 
embodying the notion of justice, either directly in such words as ‘adI, 
qist, mizan, and others as noted before, or in a variety of indirect 
expressions.” 

Second only to the existence of the One God, no other religious or 
moral principles are more emphasized in the Qur'an and Traditions 
than the principles of uprightness, equity, and temperance, partly 
because of their intrinsic value but mainly because of the reaction 
against the pre-Islamic social order which paid little or no attention to 


justice. The most important Quranic references to justice are as fol- 
lows: 


God commands justice and good-doing . . . and He forbids inde- 
cency, dishonor and insolence. (Q. XV, 92) 
God commands you to deliver trusts back to their owners, and 


when you judge among men, you should judge with justice. (Q. IV, 
61) 


Of those We created are a people who guide by the truth, and by it 
act with justice. (Q. VIII, 180)” 


In the Traditions, the Prophet sought to explain the meaning 
the abstract maxims of justice enunciated in the Qur'an by specifi 
examples, expressed in legal and ethical terms, to distinguish betwe« 
just and unjust acts as well as to set underlying rules indicating wh 
the scale of justice ought to be. Since the Prophet dealt essential 
with practical questions, the theologians and other scholars found 
the Traditions precedents on the strength of which they formulat 
their theories of justice. However, neither in the Quran nor in ¢! 


19. The words ‘adl and qist alone recur in the Qur'an in various forms over fi! 
times. See G. L. Fliigel, Concordaniste Corant Arabicae (Leipzig, 1842). 

20. For further references enjoining justice and prohibiting injustice, see Q. |! 
100, 106, 110; IX, 72, 113; XXII, 42; XXXI, 16; and others. 
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Traditions are there specific measures to indicate what are the constit- 
uent elements of justice or how justice can be realized on Earth. Thus 
the task of working out what the standard of justice ought to be fell 
upon the scholars who sought to draw its elements from the diverse 
authoritative sources and the rulings and acts embodied in the works 
of commentators. 

The religious character of the public order, however, imposed by its 
very mature certain restraints, and the community of believers, dis- 
trustful of the capacity of fallible men to legislate for society, discour- 
aged radical departure from the literal meaning of textual sources. 
Small wonder that many scholars, under popular pressures, were often 
forced to renounce doctrines seemingly inconsistent with the literal 
meaning of the authoritative sources, despite the growing needs of 
society for innovations. However, most scholars felt that they were 
duty-bound to accept the interpretation of the standard of justice laid 


down by their predecessors more strictly than by those who sought 
radical changes. 


Scope and Method of This Study 


It is perhaps necessary to define at this stage the scope and method of 

our study, although the subject matter has been outlined in broader 

terms earlier. Its aim is to inquire into the nature and scope of Divine 

Justice and to reconstruct from the diverse writings of Muslim men of. 

learning the Islamic theory of justice in all its aspects. It is true that 

the most permeating aspects of justice were the religio-political and 

legal, but all other aspects were interrelated and had bearing in vary- 
ing degree on the life of believers over the centuries. For this reason, 
some of the seemingly abstract aspects, the philosophical and ethical 
in particular, were deemed necessary to deal with not only for their 
intrinsic value, but also because in presenting ideal formulations an 
implied criticism of existing conditions was revealed which was not 
always possible to express in official doctrines. 

It is proposed in this study to combine the advantages of the 
idealist and realist methods. An attempt to relate idealism with real- 
ism, which may be called ‘empirical idealism,’’ is a method which 1 
have pursued in earlier studies. It is thus not our purpose to elucidate 
only the norms and values in abstract terms, but to relate them to the 
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various political and intellectual groups and movements which strive 
to realize them in the form of standards of justice on Earth. More 
specifically, the concept of justice will be closely scrutinized as defined 
and determined by text-writers in the context of the public order. The 
realities of life were indeed not always ignored by theorists; for the 
scholars, who were considered the conscience of the political commu- 
nity, often echoed the needs and aspirations of believers in their 
doctrinal postulations of justice. The impact of those who tried to 
relate doctrines to realities is made nowhere more apparent than in 
our discussion on the discrepancy between the theory and reality in 
the scale of legal and social justice (chaps. 6-7 and 9). It is the aim of 
our method to present a systematic study of the Islamic conception of 


justice within the context of the Islamic superstructure as it evolved 
from the formative period. 


2) 
Political Justice 


hohe 
° 


O David, We have appointed thee a caliph on earth so as 
to judge among men with justice, and follow not caprice, 
lest tt lead thee astray from the path of God. 


—Q. XXXVIII, 25 


Pri justice, often regarded as the principal end of the 
State, is justice in accordance with the will of the sovereign. Aristotle, 
in making a distinction between a variety of narrow and wide forms of 
justice, considered political justice to be the widest in scope; its scale 
belongs to the state, which determines what is just and unjust.' The 
sovereign will may or may not be just, depending on whether state 
acts contain some elements of justice—legal, ethical or social—or 
whether they merely assert a particular interest, personal or otherwise. 
Since political justice is weighed in state acts, the sovereign will deter- 
mines how much of the elements of justice state acts should contain. 
In the pursuit of the perpetuation of itself, the state may make con- 
cessions to vested interests which often compromise legal or social 
justice; it may even punish innocent opponents advocating radical 
ideals on the grounds of vitiating its acts. Political justice is thus a 
function of political aims; in the final analysis, however, it is the 
product of complex forces, varying from lofty ideals and social claims 
(some dictated by public pressure and others by group interests) to 
personal ambition, and often legal justice—not to speak of ethical or 
social justice—is subordinated to political convenience.* 
If the state acts were contrary to the standard of justice embodied in 


1. See Aristotle, Politics, 1253737; and the Nichomachean Ethics, 1134*32. 
2. Fora study of the relationship between legal justice and political objectives, see 
Otto Kirchheimer, Political Justice (Princeton, 1961); cf. William Godwin, Political 


Justice, ed. H. S. Salt (London, 1890; 2nd ed., 1918), for the view that political justice 
is an expression of social ideals 
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the public order, how long could they be enforced? It is true that they 
may temporarily be enforced, but it is inconceivable that they can be 
tolerated indefinitely. Under social pressures, they would eventually 
be disavowed and repudiated by peaceful or violent methods. If the 
state is ever to endure, its acts must conform, or give the impression 
that they have conformed, to an acknowledged standard of justice 
embodied in the public order. 

Whether the public order is the outgrowth of positive law or con 
sidered to have been derived from an ultimate super-human power is 
a matter to be determined by the community. In Islam, the believers 
were committed to the doctrine that their public order was ultimately 
derived from a high divine source. In its earthly form, that source 
consisted of Revelation and Wisdom, the former embodied in the 
Quran and the latter in the Prophet's Sunna (Traditions). These wer 
often called the primary or textual sources of the Islamic public order 


Political Justice as the Expression 
of Divine Will 


In conformity with its public order, political justice in Islam—indeed 
all other aspects of justice—proceeds from God, the ultimate Sover 
eign, whose Will is not exercised directly upon His subjects (the com 
munity of believers), but through the Prophet and the Rulers (Imams 
who succeeded him. The believers are commanded to observe the Law, 
and obey God's representatives who, ‘appointed . . . to judge among 
men with justice” (Q. XXXVIII, 25), are to exercise God's Sovereign 
Will on Earth. “O you who believe,” it was decreed in the Revela 
tion, “‘obey God and obey the Apostle and those in authority amon; 
you; if you quarrel about anything, refer it to God and to the Apos 
tle” (Q. IV, 62). So the Prophet was granted the power to exercis: 
God's Sovereign Will, and he was commanded to rule in accordanc: 
with the “‘truth’’ and the “path of God”’ (Q. II, 24).? The ‘‘truth’ 
and “‘the path of God,’’ according to most commentators, werc 
equated with ‘righteousness’ and “‘justice.’’“ The Prophet’s rulings 
on all matters of public concern, were taken to conform to the right- 


3. For further citations about entrusting divine power to the Prophet Muhammad 
see Q. IV, 62; V, 39 and 119; IX, 115; XII, 100; XX, 113; XXXVIII, 25. 
4. See Baydawi's Tafsir [Commentaries] (Cairo, 1951), p. 601. 
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eousness and justice of God (Q. IV, 2).° If the Prophet ever erred or 
was faulted, his errors were at once corrected by Divine Command.° 
Small wonder that the Prophet’s rulings and acts established prece- 
dents on the strength of which judges made decisions and the scholars 
(‘ulama’) formulated their doctrines concerning all aspects of justice. 

The Prophet, however, suddenly died before the structure of the 
political community was completed. There were fundamental ques- 
tions as well as pending issues that had yet to be resolved. If the 
Prophet had considered them, he died before having attempted to 
solve them. The most immediate issue was, of course, the question of 
the “‘legitimacy’’ of the successor (Caliph) chosen after him. If legiti- 
macy is taken to mean ‘‘the right to rule’ in accordance with a 
recognized standard of political justice, it would in Islam have to be 
the true expression of the Divine Sovereign Will. Since legitimacy 
could no longer be confirmed by new prophecy,’ it devolved upon the 
community to confirm it by consensus, provided the chosen successor 
would exercise his powers in accordance with the standard of justice 
set in the Revelation (Qur'an) and Divine Wisdom (Traditions). Prac- 
tice preceded the establishment of a rule, and the precedent set by the 
enthronement of the first Caliph provided the source on the basis of 
which the standard of political justice became acceptable to the politi- 
cal community, but this source was challenged later. 

Three major schools of thought gradually began to emerge, each 
representing a political group claiming that its principle of legitimacy 
conformed more accurately than others—indeed, each claimed that its 
principle of legitimacy was the only valid one—in accordance with the 


5. Although it was universally accepted that the Prophet was just, the questio 
the matter was once put to him and he answered, in no uncertain terms, that 
was always his aim. A case in point is illustrated by the following: ‘‘One day ¥ 
with the Apostle, who was distributing shares, when Dhu al-Khuwaysira, a man fr 
the tribe of Tamim, came up to him and said, ‘O Apostle, distribute in your tor 
and the Apostle replied, ‘Who would be just, if not 1? 1 would be a poor th 
not just "’ (Muslim, Sih, under ‘*Zakat,”’ trad. 148). 

6. “No, my Lord, they do not believe until they make thee judge in t 


they all vanished. The precedent was established that the Quranic injunet 
the prophets” (Q. XXXIII, 40), meant that Muhammad was the last of 
(see Baydawi, of. cit., p. 559). 


eee 


16 THE ISLAMIC CONCEPTION OF JUSTICE 


standard of political justice embodied in the Qur'an and the Tradj. 
tions. The elaborate theories of the Imamate (Caliphate) which the 
followers of the various sects and schools of thought advocated were 
not formulated by the early pretenders to the Caliphate but were the 
product of the events and developments that followed the fait accom 
pili. The scholars of succeeding generations refined and articulated the 
principles of legitimacy and political justice of rival schools which had 

already been evolving. 


representing | the major divisions of Islam, initially agreed on at a 
three fundamental beneciles first, that the Imamate was necessar) 


x 


member of Ee the Prophet's tribe =. to the Sunni 
doctrine), who claimed to have understood correctly how the Sover 
cign Will bequeathed by the Prophet was to be exercised; third, th 
the Imam should possess certain qualities of seniority and reputatio 
(charisma, experience, and others) considered necessary for the di: 
charge of his duties as commander of the believers and head of state 
Broadly, speaking, these principles may be taken to provide th: 
minimum standard of political justice, namely, that the Divine Sov: 
eign Will must be exercised either by a member of the Prophet 
family or a member of his tribe. The Shi'a, however, insisted that on 
a member of the Prophet's family could exercise the Divine Soverei; 
Will with justice, whereas the Sunni argued that membership in th 
larger circle of the Prophet's tribe was quite adequate for the requir 
ments of political justice. The Shi'a, arguing that legitimacy must | 
in accordance with the Sunna of the Prophet, invoked a Traditi 
which stated that ‘Ali, the only candidate from the Prophet's fami 
(he was the Prophet's cousin and son-in-law) had already been desi; 
nated an Imam by the Prophet himself, and ‘Ali, the first Iman 
bequeathed the Imamate to his descendants in accordance with t! 
tule of seniority.* No other Imam, according to the Shi‘i doctrin: 


8. The text of the Tradition runs as follows: “Whoever recognizes me as his mast 
(mawla),”’ said the Prophet, “will know ‘Ali as his master."’ It is said that the Proph: 
made this declaration at Ghadir Khum, on the way to Madina, after he returned fro: 
Makka on the occasion of his farewell pilgrimage (10/632). Perhaps the earliest auth 
ity who gave an account of the event is al-Ya'qubi, himself a follower of ‘Ali (d. 2 
891), in his History, ed. Houtsma (Leyden, 1883); text of the Tradition is reported 
Ibn Hanbal’s Musnad, ed. Shakir (Cairo, 1949), Il, 644, 951, 963-64, 1310 
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would be capable of exercising the Sovereign Will with justice in any 
other manner. The Sunni, rejecting the authenticity of this Tradition, 
invoked another Tradition attributed to the Prophet in which he said 
that the Rulers of his community (al-umara’) should be from the tribe 
of Quraysh (the Prophet's tribe), but he laid down no tule specifying 
how the candidate from that tribe would become an Imam; therefore 
it was taken for granted that the choice of the Imam rested with the 
community as a whole.? 
Other doctrinal principles ensued from disagreement on proce- 
dural justice, revealing with greater emphasis the deepening differ- 
ences between the Sunni and the Shi'i communities. Since the first 
successor to the Prophet was chosen in accordance with a Sunni prece- 
dent (and subsequently the Sunni doctrine prevailed), the Shi'a (par- 
tisans of ‘Ali) continued to assert the claim of ‘Ali as the only legiti- 
mate one. Moreover, since the administration of justice under 
Umayyad rule was not always tolerant toward dissident groups, the 
leaders of heterodox sects were often persecuted and put to death on 
flimsy evidence of subversive activities. Small wonder that the Shi'a 
could with good reason denounce Sunni rule as unjust and character- 
ize the Sunni Imamate as the Imamate of injustice (jawr). The Shi‘i 
criticism of Umayyad highhanded rule did not necessarily mean that 
the Sunni Imamate was inherently unjust, since many Sunni leaders 
and scholars who supported Sunni Imams deplored Umayyad repres- 
sive measures. Nevertheless, the Shi'a continued to assert that their 
principle of the Imamate was the only one which could insure justi 
The legitimacy of the Shi‘i Imamate, claimed by its followers tc 
on sound principles of political justice, may be summa 
follows: 
1. The first Imam was designated by the Prophet who was ¢ 
ered to exercise God’s Sovereign Will. The Prophet, it is held S 
to the Imam an esoteric knowledge (al-ta'wil) by virtue as 


the Law." 


29 oo we: 


first caliph i in 10/632 (see Ibn Hanbal, a/-Musnad, 1, 323-27). 
10. The Imam’s power of ta'wil can virtually lead in effect to the exercise 
power of legislating. 


him to be not only 
: e in character. Jn 
man, after the Prophet, 
f membership in the 
use is capable of 
4m al-Afdal: the 


mam is the only 
he charisma inher- 

d loyalty (walaya) 
the Imam al- 
political justice 
ieving the ends 


tt with the Shi‘ 
p never really 
first Imam. The 
ny clear rule on the 
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t, appointed to rule | 
in accordance with tt 
cerine of the Imamat: 
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Creed (London, 14: 
of Islam], ed. Faydi [Fyzer 
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on, Shi'ite Religion (Lond 
duti and Liebesay, cds. Lau 
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based on the principle of designation, sought to perpetuate such an 
arrangement. Thus the introduction of the consensus of the commu- 
nity as a principle of legitimacy changed the Islamic state from a 
single-contract to a two-contract arrangement, The double or two- 
contract theory is based on the assumption that once a political com- 
munity is formed by one contract, the Ruler is enthroned by another 
contract, to govern in accordance with certain conditions and limita- 
tions on his authority. The Sunni Imamate, based on a second-con 
tract theory, provided that the Imam would carry out only the obliga 
tions which he and the community had accepted, in accordance with 
the Law laid down by the Prophet. Since the Prophetic legislation 
came to an end, the Imam’s functions were reduced to the implemen 
tation of the Law and to ‘‘judge among men with justice’ (Q. KXX 
VIII, 25). Nor was he necessarily the best (al-afdal)—certainly not as 
infallible—as the Shi‘i doctrine stipulated. 

Granting that such an arrangement was acceptable to the commu 
nity, to whom would the Imam be responsible? Under the single 
contract theory, the Imam owed his appointment to God and would 
be responsible only to Him. In accordance with the double-contract 
theory, the Imam was enthroned on the basis of certain constraints 
and limitations to his power. Since his power was derived frorn and 
limited by the Law, he owed only his enthronement to the cormmu- 
nity. Nor could he be removed after he had assumed power, according 
to most writers, but if he failed to fulfill or was incapacitated frorg 
fulfilling his duties, he had no right to rernain an Imam. In contrage 
with the Shi'i doctrine, the Sunni doctrine has added an clement of 
democracy (through the exercise of consensus) to its scale of politveal 
justice, notwithstanding that authority under both decuines a 
derived from the Law (and ultimately from God)—not from ane pean 
ple. Before making decisions, however, the Sunni Imaan was 1 
obligation to seek consultation (shira) with the scholass om all 
concerning Law and Religion, a symbolic rule that publ ee 
the Imam’s exercise of God's Sovereign Will was necessary 

Despite the virtual control of power by a Sunni imam, 
never really stopped to question the legitimacy of the ls 
After ‘Ali (d. 60/661), al-Husayn, his second son,” 


13. Al-Hasan, ‘All's first son, was in theory che cieulae ia > he 
dered his powers to Mu"awiya, founder of the Umayyad line gt caephe Lipa 
death (49/669), al-Husayn became the third Imam 
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ered sinless (ma’sim), a quality which enabled him to be not only 
infallible in decision-making, but also impeccable in character. In 
Shi'i theory, the Imam is the most qualified man, after the Prophet 
to exercise God’s Sovereign Will by virtue of membership in the 


Prophet's house. No other person outside that house is capable of 


exercising God’s Will with justice. He is the Imam al-Afdal: the 
Imam par excellence. = — 

3. Possessing such unique qualities, the Shi'i Imam is the only 
Ruler who can command public fespect; partly by the charisma inher- 
ent in his personality and partly by the allegiance and loyalty (walaya) 
which his followers owe to. him ; as a religious duty. As the Imam al- 
Afdal, he is the only one equal to the requirements of political justice 
and capable of providing effective oni and achieving the ends 
of the state." 6 ad 

The Sunni doctrine of the imamate, im contrast with the Shi‘i 
doctrine, is based on the assumption that the Prophet never really 
designated ‘Ali or any other one to succeed him as the first Imam. The 
enthronement of an Imam, in the absence of any clear rule on the 
matter, must therefore rest with the community which would act o: 
behalf of the Prophet, and ultimately on behalf of God. The choice «' 
the Imam by the community (al-bay'a) is performed in accordanc: 
with the principle of ‘ijma’ (consensus), based on the strength of 
Tradition from the Prophet that the agreement of the community « 
public affairs is an expression of God’s Sovereign Will. The voice 
the community, according to this Tradition, is an echo of the voice 
God: vox populi vox Det." 

The choice of the Sunni Imam by the community introduced 

‘popular’” factor into the legitimacy of the Imamate. Under t! 

es the Islamic state was a form of polity based on a sing! 
contract arrangement, whereby the Prophet, appointed to rule | 

Divine Command, was accepted by the people in accordance with tt 
principle of pactum tacttum. The Shi'i doctrine of the Imamat: 


11. For an exposition of the Shi'i doctrine of the Imamate, see Shaykh Sadi 
Risalatu'l I'tigadat, wans, A.A.A. Fyzee, entitled A Shiite Creed (London, 1942 
Qadi al-Nu'man B, Muhammad, Da‘a’im al-Islam [Pillars of Islam], ed. Faydi (Fyzcc 
(Cairo,'1951), 1, 25-120; al-Hilli, a/-Babu'l Hadi 'Ashar, trans. Miller (London, 1928) 
pp. 62-81. For modern studies, see D. M. Donaldson, Shiite Religion (Londo: 
1933); A.A.A, Fyzee, “'Shi'i Legal Theories,” in Khadduri and Liebesay, eds., Law 
the Middle East (Washington, D.C., 1955), chap. Ss 

12. For the doctrine of the ijma’ as an expression of the Divine Will, see Shafi'i, a/ 
Risdla, trans Khadduri, Islamic Jurisprudence, p. 38. 
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based on the principle of designation, sought to perpetuate such an 
arrangement. Thus the introduction of the consensus of the commu- 
nity as a principle of legitimacy changed the Islamic state from a 
single-contract to a two-contract arrangement. The double or two- 
contract theory is based on the assumption that once a political com- 
munity is formed by one contract, the Ruler is enthroned by another 
contract, to govern in accordance with certain conditions and limita- 
tions on his authority. The Sunni Imamate, based on a second-con- 
tract theory, provided that the Imam would carry out only the obliga- 
tions which he and the community had accepted, in accordance with 
the Law laid down by the Prophet. Since the Prophetic legislation 
came to an end, the Imam’s functions were reduced to the implemen- 
tation of the Law and to ‘judge among men with justice’ (Q. XXX- 
VIII, 25). Nor was he necessarily the best (al-afdal)—certainly not as 
infallible—as the Shi‘i doctrine stipulated. 

Granting that such an arrangement was acceptable to the commu- 
nity, to whom would the Imam be responsible? Under the single- 
contract theory, the Imam owed his appointment to God and would 
be responsible only to Him. In accordance with the double-contract 
theory, the Imam was enthroned on the basis of certain constraints 
and limitations to his power. Since his power was derived from and 
limited by the Law, he owed only his enthronement to the commu- 
nity. Nor could he be removed after he had assumed power, according 
to most writers, but if he failed to fulfill or was incapacitated from 
fulfilling his duties, he had no right to remain an Imam. In contrast 
with the Shi'l doctrine, the Sunni doctrine has added an element of 
democracy (through the exercise of consensus) to its scale of political 
justice, notwithstanding that authority under both doctrines is 
derived from the Law (and ultimately from God)—not from the peo= 
ple. Before making decisions, however, the Sunni Imam was undet 
obligation to seek consultation (shira) with the scholars on all matters 
concerning Law and Religion, a symbolic rule that public consent 
the Imam’s exercise of God’s Sovereign Will was necessary. 

Despite the virtual control of power by a Sunni Imam, the Sh 


death (49/669), al-Husayn became the third Imam 
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Imamate and met his demise in an attempt to seize power in an 
encounter on the outskirts of Karbala’ (near the River Euphrates) on 
October 10, 680. That event, commemorated every year on the tenth 
of the month of Muharram, is an occasion of mourning with intent to 
display a feeling of repentance for the fall of Husayn. The tragedy of 
Karbala’ is considered the cause célebre of justice in the struggle 
against oppression under Sunni rule. Husayn’s descendants, never 
giving up their claim to the legitimate Imamate, continued to chal- 
lenge Sunni rule until the Twelfth Imam suddenly disappeared in 
260/874, when he was still an infant. In accordance with Shi'i teach- 
ings, the Imam went into ghayba (absence)—he is not in evidence 
physically, but his spirit is considered still with the fold. He will 
eventually return in the capacity of al-Mahdi (Messiah) to reestablish 
Shi'i rule. During his absence, the Shi'i community is warned that it 
might suffer injustice under the Imam of Injustice (Imam al-Jawr) 
until the hidden Imam will return to reestablish legitimacy and jus 
tice." 

The Shi'i doctrine of the Imamate can hardly be considered to have 
advanced the cause of political justice, since the Shi‘i Imam claimed 
monopoly of power without limitations, whereas the Sunni doctrine 
stressing the prerequisites of ijma’ (consensus) and consultation 
(shiira) with counsellors (the scholars), is inherently opposed to the 
concentration of power in the hands of one leader. The schoo 
thought that stood in opposition to both Sunni and Shi'i doctrines 
and advocated a radical notion of political justice was the Khar. 
(often called Khawarij), whose followers called themselves the pa 
sans of justice (ahl al-‘adl). Its doctrine of the Imamate represent 
third scale of political justice. 


The Khariji Doctrine of Political Justice 


Representing established houses and prominent clans, the Sunni 2 
the Shi'i Imams paid little or no attention to the cause of the comn 


14. The doctrine of ghayba and the return of the Imam as al-Mahdi prevails ir 
region of the Persian Gulf (in Iran and “Iraq in particular), but there exist several 01 
Shi'i sub-divisions, like the Zaydis in the Yaman, where the Imamate survived to 
middle of the present century. Smaller Shi'i communities may be found in the Lev 
coast (Syria and Lebanon) and still others, whose spiritual head is the Agha Khan, 
scattered in East Africa and the Indian sub-continent. For a brief account of Shi‘ «: 
divisions, see Henri Lammens, Islam: Beliefs and Institutions, trans. Denison 
(London, 1929), chap. 7. 
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man—let alone the subject races—and were preoccupied with a strug- 
gle for power under the guise of legitimacy, which led to the uprising 
of the tribes in the provinces and culminated in the murder of 
‘Uthman, the third Caliph, in 35/656. Under the rule of the Caliph 
‘Ali, in whose name the Shi‘i doctrine of political justice was identi- 
fied, the Kharijites organized a political party which advocated a 
revolutionary doctrine of justice—indeed, a doctrine touching almost 
all aspects of justice—challenging the scale of justice of other rival 
groups. 

The Kharijites, rejecting both the Sunni and Shi‘i doctrines of 
legitimacy, maintained that sovereignty belongs to God, and He alone 
is the Ruler and Judge among men (‘‘la hukm illa li-Allah’’).'* Its 
exercise, they held, is not the privilege of a few leaders but the respon- 
sibility of all men who should participate in the management of 
public affairs in accordance with the scale of justice laid down in the 
Qur'an and the Traditions. In accordance with these textual sources, 
they added, no distinction among believers should be recognized save 
on the degree of their Godfearing (Q. XLX, 13)—otherwise all are 
equal in the eyes of God. Moreover, the Kharijites made a distinction 
between outward and inward belief and contended that only men 
who subscribed to inward belief (iman) and obeyed the Law and 
fulfilled their duties strictly were true and just believers who could live 
in peace and harmony. 

In theory, no Imam was necessary to enforce the Law if everyone 
were to obey the Law and fulfill their duties. Most Kharijites, how- 
ever, saw the need for an Imam to enforce the Law and achieve justice. 
Only the followers of Najdat B. ‘Uwaymir, leader of a radical grou 
held that there was no need for an Imam." The Najdites, consideri 
teligious and moral obligations an adequate substitute for govern: 
ment, may be regarded as the philosophical anarchists of Islam. 
held that inward belief can possibly supersede discord and turn 
into well-behaving individuals—therefore authority was not nece; 
for society. 

Before men could become true believers, the Kharijites ad 
that there was indeed the need for an Imam, but they rese 
right to remove him if he proved corrupt and inefficient, since G 


15. Ash'ari, Maga/at, 1, 191. 
16. Hisham al-Fuwati, another radical leader, shared the opinion of Najdat a 
held that God alone is the Sovereign and no man should exercise a power on behalf 
God (see Ash'ari, Maga/at, 1, 189-90; and Baghdadi, Usi/ al-Din, 1, 271). 


22 THE ISLAMIC CONCEPTION OF JUSTICE 


would not possibly approve of such rulers. However, the legitimacy of 
the Imamate, they held, should rest not on empty claims of lepiti 
macy, as Shi'i and Sunni maintained, but on sound principles of 
political justice derived from the textual sources. Since there is no 
evidence in the Qur'an or the Traditions concerning the manner in 
which the Imam should be enthroned, he must therefore be chosen 
by the community from among the most highly qualified (al-afdal) 
without distinction of tribe, race, color, or class.'” In addition to the 
enforcement of the Law and the pursuit of justice, the Imam is also 
called upon to prosecute the jihad (just war)'* which is individually 
and collectively binding on his followers, and stand against the unbe. 
lievers, presumably until they become true believers in Khariji eyes 

When such a goal is achieved, they held, there would no longer be a 
need for the Imamate and the state, both logically and doctrinally, 
will ‘‘wither away’’—only the rule of Law would prevail. 

The Kharijites, though preoccupied with political justice, talked 
about justice in its widest sense. As a tribal community, they led a 
simple and austere way of life and rejected the worldly ways and lax 
social habits of urban communities. The values they honored, espe- 
cially freedom and a certain measure of equality, are still to be found 
in the tribal society of today; but to the Kharijites these values and 
traditions were interwoven with the creed and observed almost as 
teligious duties." 

Owing to their extreme views, rejected by all other groups, «! 
Kharijites found themselves completely isolated. It is true that not «! 
Kharijites adhered to radical views; only one group, the followers of 
‘Abd-Allah Ibn ‘Ibad—now called the ‘Ibadites—survived, where: 
the others, who persisted in their struggle for justice, vanished 
bloody wars with their neighbors.” 

17. Some radicals, followers of Shabib B. Yazid al-Shaybani (d. 77/697), acknow! 
edged the Imamate of women, provided they were able to discharge public duties 
Baghdadi, a/-Farg Bayn al-Firag, ed. Kawthari (Cairo, 1948), pp. 65-66. 

18. See chap. 7, section on The Jihad as Just War. 

19. For an exposition of Khariji doctrines, see Ash'ari, Maga/at, 1, 159-69, : 
Malati, a/-Tanbih, pp. 51-57; Baghdadi, a/-Farg Bayn al-Firag, pp. 45-67; al-\s! 
rayini, a/-Tabsir fi Usil al-Din, pp. 46-59; Shahrastani, Kitab al-Milal wa al-Ni/ 
pp. 85-108. For modern studies, see A. J. Wensinck, The Muslim Creed (Cambrid; 
1931), chap. 3; E, A. Salem, Political Theory and Institutions of the Khawarij (Bal 
more, 1956), W. M. Watt, Islamic Philosophy and Theology (Edinburgh, 1962), pj 
10-19. 

* The Ibadi creed is the official faith in the Sultanate of ‘Uman (Oman) a: 


some of its followers may be found today in North Africa. See T. Lewicki, 
Ibadiyya,"’ Encyclopaedia of Islam, new ed., Ill, 648-60. 
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The significance of the Khariji notion of justice is the comprehen- 
sive and pervasive meaning given to it. If ‘“‘the believers are brothers”’ 
(Q. XLIX, 10), said the Kharijites, then all believers should partici- 
pate in the exercise of God’s Sovereign Will and gain the benefits of 
justice and other values of the Islamic brotherhood. They were the 
first group to confront the community of believers with basic issues 
concerning the relationship between authority and the individual—in 
a deeper sense they raised the question of fundamental human 
rights—and to demand a definition of its position on the central 
question of political justice. These and other unresolved issues became 
the subject of debate in the following generation, especially by the 
Mu'tazila, who, like the Kharijites, called themselves the partisans of 
justice. 


Justice in Accordance with the 
Doctrines of Qadar and Jabr 


Second only to the Imamate, no doctrinal question in early Islam 
stirred more emotions and political controversy among the believers 
than the question of whether human acts were predetermined—pred- 
icated by God—or produced by man’s free will (ikhtiyar, Aberum 
arbitrium). The first believer who raised the question may never be 
known; however, the Kharijites, denouncing unjust acts in all forms, 
were perhaps the earliest organized group who advocated the notion 
of qadar (power) and held man responsible for his unjust acts. We als 
know that a discussion about predestination and free will b 
shortly after Islamic rule had been established in centers where 
tian monasteries existed in Syria, ‘Iraq and Egypt, and Muslim the 
gians who came into contact with them began to discuss and 
their views about predestination and free will.?! 


theologians, see William Thomson, ‘‘al-Ash'ari and His al-Ibanah,’’ Muslim Worla 
XXXII (1942), 242-60; and M. S. Seale, Muslim Theology (London, 1964). 
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qadar and jabr, beginning as a controversy over political issues, gradu 
ally shifted to an inquiry into the nature of human responsibility aj 
the broader philosophical question of voluntarism and involuy) 
tarism.” 

The political aspect of justice was at the outset central in the v1 
troversy between the advocates of qadar and jabr. For this reason, thie 
Kharijites, opposed to the Umayyad caliphate, talked about huma 
responsibility and faulted its repressive measures—denouncing thei 
as unjust and illegal, on the grounds that they were contrary to God 
Sovereign Will and Justice. The Umayyads, on the other hand, find 
ing in jabra legitimizing doctrine of the status quo (and consequent|) 
of their claim to the Imamate) as an act of God, repudiated th) 
doctrine of qadar and persecuted its advocates. Meanwhile, the Shi’ 
considering Umayyad rule unjust and devoid of legitimacy, found \) 
the qadarite doctrine of voluntarism justification for their oppositior 
first to the Umayyad and then the “Abbasid regimes, and adopted 11 1 
part and parcel in their teachings. The Qadarites held that all hums 
acts were the product of a will-power granted to men by God, an 
that each man was free to choose between the paths of justice : 
injustice. Since the Umayyad caliphs had by their free will, accor 

to the Quadarites, chosen to exercise God’s Sovereignty contrar 
the scale of justice laid down in the Law, they had forefeited 


was null and void. 

The Umayyads rejected both the Khariji and the Shi’i clas 
legitimacy with equally strong arguments. They reiterated the 
known Sunni position on the question of the Imamate that 
absence of a clear rule in the Qur'an and the Traditions, the cho! 
successor to the Prophet was a matter necessarily delegated 
community of believers, who were called upon to exercise it « 
basis of ijma’. It was in accordance with this principle that the 
four caliphs were elected and confirmed by the bay'a (publi 
tion), including the election of ‘Ali (the fourth Caliph), desp 

claim of his followers that his enthronement as Imam rested 
grounds of designation by the Prophet. Upon his assassination 
661, Mu’awiya, the first of the Umayyad caliphs, was elected cal 


22. Fora brief account of the meaning and origins of the terms qadar and 
Sharif ‘Ali al-Jurjani, Kitab al-Ta'rifat, ed. G. L. Fligel (Leipzig, 1845), 5 f 
181; J. Van Ess, ‘‘Kadariyya,” Encyclopaedia of Islam, new ed., pp. 868-7 ) 
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accordance with the same rule as his predecessors. This rule, the basis 
of Umayyad legitimacy, became the familiar Sunni claim to political 
justice for succeeding regimes.” 

But this was not all. The Umayyads tried to defend their position 

against allegations of injustice by theological arguments. They 
invoked the doctrine of jabr, which stated that human acts were not 
created by man but were predicated by God, and sought by such an 
argument to validate their policies and actions. Mu‘awiya, founder of 
the Umayyad house, was perhaps the first who argued that his claim 
to the caliphate was confirmed by God. As evidence of this confirma- 
tion, he cited his historic appeal to the community of believers for 
arbitration over his conflict with “Ali on the basis of the Qur'an, and 
claimed that God granted him support for his assumption of power as 
the first Umayyad caliph.* It is true that Mu'awiya introduced certain 
modifications in the scale of political justice, such as the nomination 
of his son as a successor (which compromised the principle of choice by 
the community of believers) and his emphasis on a temporal outlook 
of the Imamate.* But Mu'awiya and his successors, finding their 
opponents invoking Qadarite doctrines to undermine their position, 
sought to rationalize their legitimacy on jabarite grounds. The doc- 
trine of jabr, presuming that the drama of history is an expression of 
the Divine Will, became the official doctrine of the Umayyad court, 
because it called for obedience to and acceptance of the status quo. 
Perhaps in no other document had that official position been made 
more clear than in a letter issued by the Caliph Walid Il to his gove 
nors (in ‘Iraq and other provinces) on the occasion of the nomination 
of his two sons, al-Hakam and ‘Uthman, to become successors after 
him, in the year 125/743. This was not the first official statement on 
the subject, but it was perhaps the most remarkable expression of t 
Umayyad doctrine of political justice, intended to be a rep! 
Qadarite critics of the Umayyad regime. The relevant parts — 
follows: 


23. For a discussion of the legitimacy of the Imamate under the dynas 
succeeded the Umayyads, see chap. 2, section on Political Justice as the Expr 
Divine Will. 

24. See Qadi ‘Abd al-Jabbar, a/-Mughni (Cairo, 1960), VIII, 4. For a disc 
the background and process of arbitration between ‘Ali, the fourth caliph, a 
Mu'awiya, then governor of Syria, see M. Khadduri, War and Peace in the Law of 1 
(New York, 1979), chap. 20. , 

25. For the view that Mu‘awiya sought to transform the caliphate into tempora 
kingship, see al-Ya'qubi, Ta’r7&4, ed. Houtsma (Leiden, 1883), Il, 176. 
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qadar and jabr, beginning as a controversy over political issues, gradu 
ally shifted to an inquiry into the nature of human responsibility and 
the broader philosophical question of voluntarism and involun- 
tarism.” 

The political aspect of justice was at the outset central in the con- 
troversy between the advocates of qadar and jabr. For this reason, the 
Kharijites, opposed to the Umayyad caliphate, talked about human 
responsibility and faulted its repressive measures—denouncing them 
as unjust and illegal, on the grounds that they were contrary to God's 
Sovereign Will and Justice. The Umayyads, on the other hand, find. 
ing in jabr a legitimizing doctrine of the status guo (and consequently 
of their claim to the Imamate) as an act of God, repudiated the 
doctrine of qadar and persecuted its advocates. Meanwhile, the Shi'a 
considering Umayyad rule unjust and devoid of legitimacy, found in 
the qadarite doctrine of yoluntarism justification for their opposition 
first to the Umayyad and then the ‘Abbasid regimes, and adopted it as 
part and parcel in their teachings. The Qadarites held that all human 
acts were the product of a will-power granted to men by God, and 
that each man was free to choose between the paths of justice and 
injustice. Since the Umayyad caliphs had by their free will, according 
to the Quadarites, chosen to exercise God’s Sovereignty contrary to 
the scale of justice laid down in the Law, they had forefeited their 
tight to rule; therefore, their claim to the legitimacy of the Imamate 
was null and void. 

The Umayyads rejected both the Khariji and the Shi'i claims : 
legitimacy with equally strong arguments. They reiterated the w« 
known Sunni position on the question of the Imamate that in 
absence of a clear rule in the Qur'an and the Traditions, the choice « 
successor to the Prophet was a matter necessarily delegated to 1° 
community of believers, who were called upon to exercise it on 
basis of ijma’. It was in accordance with this principle that the { 

four caliphs were elected and confirmed by the bay'a (public dele 
tion), including the election of “Ali (the fourth Caliph), despite 
claim of his followers that his enthronement as Imam rested on (\: 
grounds of designation by the Prophet. Upon his assassination in / 
661, Mu‘awiya, the first of the Umayyad caliphs, was elected caliph 


22. Fora brief account of the meaning and origins of the terms qgadar and jabr 
Sharif ‘Ali al-Jurjani, Kitab a/-Ta'rifat, ed. G. L. Fligel (Leipzig, 1845), pp. 77 « 
181; J. Van Ess, ‘‘Kadariyya,”’ Encyclopaedia of Islam, new ed., pp. 868-72 
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accordance with the same tule as his predecessors. This rule, the basis 
of Umayyad legitimacy, became the familiar Sunni claim to political 
justice for succeeding regimes.” 

But this was not all. The Umayyads tried to defend their position 
against allegations of injustice by theological arguments. They 
invoked the doctrine of jabr, which stated that human acts were not 
created by man but were predicated by God, and sought by such an 
argument to validate their policies and actions. Mu‘awiya, founder of 
the Umayyad house, was perhaps the first who argued that his claim 
to the caliphate was confirmed by God. As evidence of this confirma- 
tion, he cited his historic appeal to the community of believers for 
arbitration over his conflict with ‘Ali on the basis of the Qur'an, and 
claimed that God granted him support for his assumption of power as 
the first Umayyad caliph.” It is true that Mu'awiya introduced certain 
modifications in the scale of political justice, such as the nomination 
of his son as a successor (which compromised the principle of choice by 
the community of believers) and his emphasis on a temporal outlook 
of the Imamate.” But Mu'awiya and his successors, finding their 
opponents invoking Qadarite doctrines to undermine their position, 
sought to rationalize their legitimacy on jabarite grounds. The doc- 
trine of jabr, presuming that the drama of history is an expression of 
the Divine Will, became the official doctrine of the Umayyad court, 
because it called for obedience to and acceptance of the status quo. 
Perhaps in no other document had that official position been made 
more clear than in a letter issued by the Caliph Walid II to his gor 
nors (in ‘Iraq and other provinces) on the occasion of the nomin: 


him, in the year 125/743. This was not the first official statcem 


the subject, but it was perhaps the most remarkable exp; ression 


Qadarite critics of the Umayyad regime. The relevan 
follows: 


23. For a discussion of the legitimacy of the Ima 
succeeded the Umayyads, see chap. 2, section on Politi 
Divine Will. 


Mu’awiya, then governor of Syria, see M. Khadduri, War and Pea 
(New York, 1979), chap. 20. : 

25. For the view that Mu'awiya sought to transform the caliphate into tempor 
kingship, see al-Ya'qubi, Ta’rikh, ed. Houtsma (Leiden, 1883), If 
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qadar and jabr, beginning as a controversy over political issues, gradu- 
ally shifted to an inquiry into the nature of human responsibility and 
the broader philosophical question of voluntarism and involun. 
tarism.” 

The political aspect of justice was at the outset central in the con- 
troversy between the advocates of qadar and jabr. For this reason, the 
Kharijites, opposed to the Umayyad caliphate, talked about human 
responsibility and faulted its repressive measures—denouncing them 
as unjust and illegal, on the grounds that they were contrary to God's 
Sovereign Will and Justice. The Umayyads, on the other hand, find- 
ing in jabra legitimizing doctrine of the status quo (and consequently 
of their claim to the Imamate) as an act of God, repudiated the 
doctrine of qadar and persecuted its advocates. Meanwhile, the Shi'a, 
considering Umayyad rule unjust and devoid of legitimacy, found in 
the qadarite doctrine of yoluntarism justification for their opposition 
first to the Umayyad and then the ‘Abbasid regimes, and adopted it as 
part and parcel in their teachings. The Qadarites held that all human 
acts were the product of a will-power granted to men by God, and 
that each man was free to choose between the paths of justice and 
injustice. Since the Umayyad caliphs had by their free will, according 
to the Quadarites, chosen to exercise God’s Sovereignty contrary 
the scale of justice laid down in the Law, they had forefeited the: 
right to rule; therefore, their claim to the legitimacy of the Imam: 
was null and void. — 

The Umayyads rejected both the Khariji and the Shi'i claims 
legitimacy with equally strong arguments. They reiterated the we 
known Sunni position on the question of the Imamate that in 
absence of aclear tule in the Quran and the Traditions, the choice 
successor to the Prophet was a matter necessarily delegated to 
community of believers, who were called upon to exercise it on t 
basis of ijma’. It was in accordance with this principle that the fi 
four caliphs were elected and confirmed by the bay'a (public deleg 
tion), including the election of “Ali (the fourth Caliph), despite « 
claim of his followers that his enthronement as Imam rested on thi 
grounds of designation by the Prophet. Upon his assassination in 4\ 
661, Mu’awiya, the first of the Umayyad caliphs, was elected caliph 
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accordance with the same tule as his predecessors. This rule, the basis 
of Umayyad legitimacy, became the familiar Sunni claim to political 
justice for succeeding regimes.” 

But this was not all. The Umayyads tried to defend their position 
against allegations of injustice by theological arguments. They 
invoked the doctrine of jabr, which stated that human acts were not 
created by man but were predicated by God, and sought by such an 
argument to validate their policies and actions. Mu'awiya, founder of 
the Umayyad house, was perhaps the first who argued that his claim 
to the caliphate was confirmed by God. As evidence of this confirma- 
tion, he cited his historic appeal to the community of believers for 
arbitration over his conflict with ‘Ali on the basis of the Qur'an, and 
claimed that God granted him support for his assumption of power as 
the first Umayyad caliph.” It is true that Mu‘awiya introduced certain 
modifications in the scale of political justice, such as the nomination 
of his son as a successor (which compromised the principle of choice by 
the community of believers) and his emphasis on a temporal outlook 
of the Imamate.* But Mu'awiya and his successors, finding their 
opponents invoking Qadarite doctrines to undermine their position, 
sought to rationalize their legitimacy on jabarite grounds. The doc- 
trine of jabr, presuming that the drama of history is an expression of 
the Divine Will, became the official doctrine of the Umayyad court, 
because it called for obedience to and acceptance of the status quo. 
Perhaps in no other document had that official position been made 
more clear than in a letter issued by the Caliph Walid II to his gover 
nors (in ‘Iraq and other provinces) on the occasion of the nomination: 
of his two sons, al-Hakam and ‘Uthman, to become successors after 
him, in the year 125/743. This was not the first official statement on 
the subject, but it was perhaps the most remarkable expression of 
Umayyad doctrine of political justice, intended to be a reply t 
Qadarite critics of the Umayyad regime. The relevant parts 
follows: 

23. For a discussion of the legitimacy of the Imamate under the dynasties thi 
succeeded the Umayyads, see chap. 2, section on Political Justice as the Expression of 


Divine Will. ' 
24. See Qadi ‘Abd al-Jabbar, a/-Mughni (Cairo, 1960), VIII, 4. For a discussion of - 
the background and process of arbitration between ‘Ali, the fourth caliph, and 
Mu’awiya, then governor of Syria, see M. Khadduri, War and Peace in the Law of Islam 
(New York, 1979), chap. 20. 
25. For the view that Mu'awiya sought to transform the caliphate into temporal 
kingship, see al-Ya'qabi, Ta’rkh, ed. Houtsma (Leiden, 1883), Il, 176. 
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The Prophet's successors as Caliphs were appointed by God and 
charged with the execution of His commands. . . . The Caliphs who 
came afte. the Prophet followed the law and justice as it had been 
established (by Him). . . . Each Caliph followed one another in accord 
ance with God's commands which caused them to inherit all the affair 
of the Prophet. He appointed them his successors and no one can 


oppose their right to rule without being thrown down by God, nor for- 


sake the community without inviting destruction. . . . God has always 
made it possible for the Caliphs to overcome those who rebelled and 
has made them an example and an admonition to the rest of the com 
munity, . .. When God said to the angels: ‘‘Verily, | am about to 
appoint a caliph on earth,”’ they said: “Will you appoint one who will 
be evil and shed blood while we proclaim thy praise and call thee 
holy?’’; He said: “‘Verily, I know what you know not (Q. II, 28)."’ 
And so by the Caliphate God makes remain whom he makes 
femain . . . and He knows that there is no support or benefit for any- 
thing except by his obedience. . . . Whoever accepts what has com 
manded receives his rewards. . . . and whoever turns his face from 
God's commands forfeits his shares and disobeys the Lord and loses 
this world and the hereafter. . .. Obedience to God is the key to all 
these matters; by obedience to God men attain happiness and receive 
reward, but in disobedience is the revenge and anger and torture of 
the Almighty. . . . Therefore, adhere to obedience of God in whatever 
befalls you, for you have seen the evidence of God's judgement on hi 
Caliphs by enhancing them and by making their arguments prevail 
and by repelling the falsehood of those who compete or take issue wit! 
them. . . . 

To put an end to bloodshed and disunity, God has instituted the 
Caliphate as a means to insure security and maintain harmony and so 
idarity. .. . The Caliphate is a safeguard against evil and destruction 
... And the Caliph, praying for God’s help, has seen fit to present 
you a covenant, subject to your acceptance, that al-Hakam, his son, 
and after him ‘Uthman, shall rule and hope that they will serve the 
office with the best virtues that God has given them.” 


In reply to its critics, the Umayyad Imamate is represented i 
Caliph Walid’s letter as a divine institution, designed to enforc 
Law, maintain unity of the community, and administer justic: 
achieve these ends, the caliph was entitled to obedience; those 
opposed him would incur God’s displeasure in life and perditi 


26. This letter is an abridgement taken from an almost full translation from 
Dennett, Marwan Ibn Muhammad: The Passing of the Umayyad Caliphate (Ha 
University, unpublished thesis, 1939), pp. 169-71. I have checked the translatio 
the original text in the new edition of Abii Ja'far B. Jarir al-Tabari, Ta’rikh al-Ru 
al-Mulik, ed. Abi al-Fadl Ibrahim (Cairo, 1965), VII, 218-24. 
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the hereafter. All the events that had taken place in the past, the 
letter stated, were in accordance with God’s Will, and the caliphs 
were to maintain unity against dissension with God's assistance and 
hence with His approval. Needless to say, the aim of Walid’s letter was 
to identify Umayyad political justice with the doctrine of predestina- 
tion, seeking support of the advocates of jabr for the regime against 
their opponents who invoked the doctrine of qadar.” But it was not 
only the doctrine of jabr that provided validation for Umayyad politi- 
cal justice. The doctrine of the suspension of judgement, advocated 
by the Murji‘ites, provided a convenient justification for all who 
wished to dissociate themselves from heterodox controversies. They 
tried to divert the debate on justice from political to other aspects, 
and they seem to have directly or indirectly supported the Umayyad 
position. 


Political Justice in Accordance with the 
Doctrine of the Suspension of Judgement 


The deepening controversy over legitimacy and political justice among 
tival groups led to accusations and counter-accusations of kufr (heresy 
or unbelief) and the possible consequent disqualification of member- 
ship in the community of believers by one another. Were the believer 
ever accused of kufr, he would be liable for punishment with eternal 
fire in Hell. Some Kharijites went so far as to declare that he who is 
accused of kufr would be punished both in the hereafter as well as 
while still alive. Others held that he should be punished with death 
only if he failed to repent.” The doctrine of kufr, so often invoked in 
political controversies, aroused the concerns of conscientious believers 
who objected to religious sanctions against innocent believers for 
differing political opinions. They urged moderation and called for 
the separation of religious and moral questions from political 
controversies. 

Under these circumstances, there was a widespread feeling that an 
end should be put to accusations of kufr and several groups, individu- 
ally and collectively, sought to discuss questions of faith irrespective of 

27. It is said that Ibn ‘Abbas, a great supporter of ‘Ali, dispatched to Syria mes- 
sages to leading Jabarites in which he repudiated Umayyad tule as devoid of political 


justice. See Ibn al-Murtada, Kitab al-Munya wa al-Amal, p. 8. 
28. See Ash'ari, Maga/at, 1, 181; Baghdadi, Usu/ al-Din, 1, 248-49. 
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political opinions. Such groups were called the Murji'a (Murjiites) 
men who advocated the doctrine of suspension of judgement (ir)2’) o; 
political issues of the day. They were the first to initiate a discussion or 
the question of the destiny of man in terms of moral and teligiou 
responsibility, apart from differences on questions of political justic: 
They came into prominence early in the Umayyad period at a time 
when conflict between Orthodox and heterodox leaders had inflamed 
emotions to a high pitch and the need to diffuse tensions was widely 
felt. Because they tried to divert the discussion from political to mora 
questions, most Murjiites were on good terms with the authoritic 
although some, holding qadarite views construed to be dangerous t 
the state, were looked upon with suspicion and disfavor. They contin 
ued to influence opinion until the latter part of the Umayyad and the 
early ‘Abbasid periods and laid the ground for thinkers of the follow 
ing generation—Mu tazilites, Ash'arites and others—to discuss justic: 
primarily from theological and philosophical perspectives. 

The Murjiites maintained that rival political leaders, whether they 
belonged to Orthodox or heterodox sects, must be considered tru 
believers, regardless of the accusations of kufr by one party or another 
so long as they affirmed their belief in Islam in word and deed. On 
the central question of legitimacy, they held that no believer really 
knew which party was right or wrong. Only on the Day of Judgement 
(the Last Day), will the truth be known when God will pronounce the 
final word. And He, “‘the Merciful and Compassionate’ (Q. |, 1) 
might on that Day forgive the party that was wrong. If God were to 
forgive even the party that was wrong, ‘‘who are we,’’ the Murjiites 


might well say, “‘to condemn the believer with unbelief before God 


declares His final judgement.”’ Therefore, the Murji'ites argued, 


is bound to suspend judgement on questions involving different 


political opinions. 

The doctrine of “the suspension of judgement,”’ though seemi 
an expediency in fayor of the authorities, led to religious and n 
debate on the meaning of irja’ (literally deferment). Broadly sp 
ing, it was construed to imply that believers were under no obliga 
to take sides on questions of political justice. In a deeper sense 
meant that each believer had an inherent right to hold his own oj 
ion on controversial issues, immune to accusations of kufr, so lon; 
he believed in the existence of One God, and in the message of 
Apostle. ‘‘Iman’’ (inward belief), said Jahm B. Safwan, “‘is 
acknowledgement of God and His Apostle’; nothing else 
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required, not even prayer to God or other ritualistic performances, 

although others held that “‘the love of God’’ and the acknowledge- 

ment of His existence by tongue was necessary for inward belief.” 
Everyone—Muslim, Christian and Jew—who believed in God and in 
an Apostle of God was a “‘believer,’’ according to some Murji'ites, 
since knowledge of God was shared by all believers, not only by 
Muslims. Abu Shimr, an early Murji'ite, talked about justice irrespec- 
tive of its political implications and held that man is inherently 
“free’’ to choose between the paths of justice and injustice.” 

The Murji'ites did not form a well-defined school of thought, since 
many of them held differing views about human responsibility and 
the destiny of man. They claimed to include among their early adher- 
ents such men as al-Hasan al-Basri (though he did not consider him- 
self a Murji‘ite), the jurist Abi’ Hanifa, founder of the school of law 
bearing his name, and others. It is outside the scope of this study to 
discuss the origins of the idea of irja’ and its theological implicatio: 


the idea that political justice was not ni 
factor in the destiny of man; second, its « 
justice from an almost exclusively politica 
provided the ground for the rise of other 
justice from different perspectives.? 


30. Ash'aris Thema it 199. 
31. For a discussion of the origins andes n 
cism in Islamic Religious Thought,’” b 
Muslim Dogma (London, 1981) 
32. For Murji'ite doctrines. 
Malati, a/-Tanbih wa al-Radd ( 
Firag, pp. 122-25; Abi al-Muzaf 
90-92. 
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whether in Orthodox (Sunni) or heterodox circles, who express. 
views in favor of qadar. It was taken for granted that heterod 
groups—Kharijites, Shiites and others—sought, by upholding th, 
Qadarite notion of voluntarism (ikhtiyar), to undermine the positio, 
of the Umayyad caliphs by holding them responsible for the injustic 
committed under their regime. But the acceptance of Qadarix 
notions by the adherents of Orthodoxy aroused the concern of the 
authorities on the grounds that qadar was opposed to jabr, the officia 
doctrine of the Umayyad Imamate, even though Sunni Qadarites may 
have been on good terms with the authorities. For this reason, the 
authorities often censored the activities of Sunni Qadarites and 
entered into debate with some on theological questions which may 
not have direct beating on political justice. The caliphs ‘Abd al-Malik 
B. Marwan (d. 86/705) and ‘Umar B. ‘Abd al-‘Aziz (d. 101/720) seen 
to have exchanged letters with men reputed to have held or enter 
tained Qadarite ideas. The authorship of those letters has been que: 
tioned by modern scholarship on the grounds that they were either 
interpolated or composed by later writers, although the subject-mat 
ter was quite relevant to the theological controversies in which their 
authors have been involved. 

The first letter, sent by order of the Caliph ‘Abd al-Malik to al 
Hasan al-Basri, is more directly concerned with qadar and political 
justice. The name of Abu Sa’id al-Hasan al-Basri (21/642-110/728 
an almost legendary figure known for piety and uprightness, wa 
reported to the authorities as having expressed seemingly unorthodo» 
views in favor of qadar.* Respected by many political leaders and o1 
good terms with the authorities, he is reputed to have spoken hi 
mind openly at the great Mosque of Basra, where he met with his 
disciples and discussed moral and religious questions that had polit 
cal implications. He was claimed by rival theologians to have be« 


33. Michael Cook questions the authenticity of both the letters of ‘Abd a 
and ‘Umar, especially the latter, which Van Ess has reproduced from Abi N 
Hilyat al-Awltya’, V, 346-53. See). Van Ess, Anfange Muslimischer Theologe 
1977), pp. 113-76 (Arabic text of the letter, pp. 43-54); and Michael Cook, 
pp. 124-36. "Umar wrote several other letters on political and theological : 
which neither Van Ess nor Cook mention; they may be found in Ibn ‘Abd al-H 
Sirat ‘Umar Ibn ‘Abd al-Aziz, ed. Ahmad "Ubayd (Cairo, 1954); the letter whi 
Ess reproduced from Abii Nu'aym (d, 430/1039) is not to be found in the earli 
of Ibn ‘Abd al-Hakam (d. 214/830). 
34, For life of al-Hasan al-Basri, see ‘Abd al-Rahman B. al-Jawzi, a/-Ha 
Basri, ed. al-Sandabi (Cairo, 1931); Ibn Khallikan, Wafayar al-A'yan, 1, 354-57 
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fountain of their conflicting views, as each tried to influence opinion 
by invoking the authority of a man held in high esteem. The Caliph 
‘Abd al-Malik was naturally interested to find out where al-Hasan 
stood in the controversy between the Jabarites and Qadarites, since 
southern ‘Iraq, where he was preaching his doctrines, was the center of 
active heterodox activities, and rival political leaders might have 
derived support from his teachings in favor of their political doctrines. 

Was Abu Sa’id al-Hasan a Qadarite or a Jabarite? Were his views in 
favor of Umayyad legitimacy and political justice or their opponents? 

Al-Hasan’s ideas, orally transmitted, have often been cited by 
some in favor of qadar and by others in favor of jabr, but no work 
from his pen has been preserved to reveal his position clearly. An 
epistle attributed to him and reputed to have been an answer to a 
letter from the Caliph ‘Abd al-Malik, has come to light in recent years, 
although references to it may be found in several works without a clear 
indication of al-Hasan’s stand on qadar and jabr. From this exchange 
of letters, even though its authenticity is not without doubt, we are 
able to know at least the general trend of his thought, especially 
concerning justice. However, his views about voluntarism and invol- 
untarism are not, strictly speaking, stated with clear commitment to 
either one, pethaps either because he held independent views or 
because he was persona grata to the authorities and did not want to 
appear opposed to the doctrine of jabr. Nor was he in favor of the 
notion of qadar as expressed by some of the heterodox opponents to 
the Umayyad regime on political grounds.** 

In his Epistle, al-Hasan appears to have taken an independent 
position on jabr and qadar. He did not say that all human acts were 
the product of free will. Nor did he speak of evil and unjust acts as 
predicated by God in the same terms as expressed by the advocates of 
jabr. Moreover, his views about qadar were derived not from Reason, 


as the Qadarites maintained, but from the Revelation, such as the 
following: 


35. For the text of the letters, see H. Ritter, “Studien zur Geschichte der Islamis- 
chen Frommigkeit: Hasan al-Basri,’’ Der Islam, XXI (1933), 67-93; Muhammad 
“Umara, ed., Rasa’ i/ al-Adl wa al-Tawhid (Cairo, 1971), 1, 82-93; M. Fakhry, a/-Fier 
al-Akblagi al--Arabi (Beirut, 1978), 1, 20-28. For a critical study of the authenticity 
and the contents of al-Hasan’s Episé/e, see Julian Obermann, ‘‘Political Theory in 
Early Islam: Hasan al-Basri’s Treatise on Qadar,”” Journal of the American Oriental 


Soctety, LV (1935), 138-62; J. Van Ess, Anfange Muslimischer Theologie, p. 18 .. 
M. Cook, op. cit., p. 117ff. 
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Say: God does not command indecency; what do you say concerning 
God such things as you do not know? Say: God commands justice. (Q 
VII, 27-28) 

To whoever of you desires to go forward or lag behind, every soul 
shall be pledged for what it has acquired. (Q. LXXIV, 40) 

God charges no soul save to its capacity; standing to its account is 


what it has acquired, and against its account what it has merited. (Q 
Il, 286) 


From these texts, al-Hasan concluded, God has not created | 
human acts—He commanded men only to do good in accordance 
with justice and prohibited indecency and injustice. Unwilling 
commit himself to the doctrine of qadar as understood by the authori 
ties, al-Hasan talked about ‘‘the qadar of God,”’ in which the destiny 
of man was described as having been generally dependent on God bu; 
specific acts involving moral and religious responsibility were consid 
ered the product of man’s free will. ‘‘Guidance flows from God,”’ 
said, “but wrong-doing comes from man.’’ In these terse Bes, ” 
summarized his notions of qadar and jabr in a nutshell. God com 
mands mankind as a whole, he said, and every man is expected « 
obey. But each man is personally responsible for all acts involving 
wrong-doing. It is hardly necessary to say that the doctrine of *‘th 
qadar of God’’ is neither equivalent to the doctrine of complex 
voluntarism nor involuntarism, since he disclaimed the view of «! 
qadar of God as a determinative factor of acts for which men are held 
responsible, In other words, he accepted some aspects of qadar, ren 
dering man responsible for injustice, but he did not reject jabr 
out reservations. 

However, al-Hasan warned the Qadarites about free will, as the 
seem to haye taken the duties prescribed in the Qur'an lightly. Hc 
denounced the extremists, in harsh words as ‘‘the ignorants,”’ 
wrong-doers,”” and “the misleaders,’’ and condemned their vic 
false and their acts of violence as tyranny. Their acts, he said, wer 
acts prescribed by God. This was his answer to all the oppone: 
the authorities—Kharijite, Shi'ite, and others—who questioned the 
Sunni claim to legitimacy, and he in no uncertain terms supp 
their standard of political justice and affirmed his loyalty « 

Umayyad House. 


Hasan al-Basri, essentially pious and moralist by nature, tric 


36, Hasan's Epistle (Ritter, op. cit., pp. 71 and 79; ‘Umara, of. cit., pp. 8 
87); Fakhry, op. c#t., 1, 22. 
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draw a line between political and ethical justice. He equated the latter 
with righteousness and conformity to Law and Religion. Opposed to 
violence, he asserted order and quietude. His teachings were in favor 
of the status quo; but his support of the established authority was 
unquestionably justified in accordance with the Revelation which 
states: ““Obey God and the Apostle and those in authority among 
you’’ (Q. IV, 62). However, his concept of political justice, though 
bordering on jabr, was not without qualifications, since he urged the 
authorities in no uncertain terms to pursue justice and warned against 
oppression and injustice. For this reason, he did not consider himself a 
Murji'ite, although he came very near to sharing their views and 
accepted tacitly the doctrine of the suspension of judgement. Small 
wonder that several scholars claimed to have received inspiration from 
his teachings and ascribed to him ideas that they had put forth and 
circulated. 

Some of the Qadarites seem to have been in touch with al-Hasan, 
although they held a notion of qadar entirely different from his which 
brought them into conflict with the authorities. Perhaps some of the 
most outspoken, reputed to have been the earliest Qadarites, were 
Ma’bad al-Juhani (d. 80/699) and Ghaylan al-Dimashqi (d. 125/ 
743). Ma'bad had indeed attended al-Hasan’s circle at the Basra 
Mosque, but Ghaylan, a disciple of Ma‘bad, had only indirectly 
known al-Hasan. Little is known about Ma'‘bad’s life; he seems to have 
held some broad notions of qadar, though his views were on the whole 
moderate (perhaps under the influence of al-Hasan). Ghaylan, how- 
ever, held extreme views, especially about political justice, which were 
almost as revolutionary as Khariji doctrines. For instance, he asserted, 
with the Kharijites, that the legitimacy of the Imamate should not be 
dependent on the Qurayshi qualifications, as God's Sovereign Will 
can be exercised by any believer worthy of the office without distinc- 
tion. But he disagreed with the Kharijites on the question of rituals as 
a necessary part of “‘iman’’ (inward belief).*” Both he and Ma'bad 
were put to death for political and conspiratorial activities (the first in 
80/699 under the Caliph ‘Abd al-Malik and the other in 125/743 
under the Caliph Hisham), although the reason given for their execu- 
tion was their qadarite views.** 


37. See Ash'ari, Maga/at, 1, 200. 

38. Ghaylan was interrogated by the jurist al-Awza'i (d. 157/774) who gave his 
verdict in favor of execution on the grounds of qadarite heresy (see Mahasin al-Masat 
fi Manaqib al-Imam Abi‘Amr al-Awza’i, ed. Shakib Arslan [Caito, 1352/1933), pp. 
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you” (Q. TV, 62). However, his concept of political justice, though 
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From these texts, al-Hasan concluded, God has not created 2! 
human acts—He commanded men only to do good in accordance 
with justice and prohibited indecency and injustice. Unwilling 
commit himself to the doctrine of qadar as understood by the authori- 
ties, al-Hasan talked about “‘the qadar of God,”’ in which the destiny 
of man was described as having been generally dependent on God bur 
specific acts involving moral and religious responsibility were consid. 
ered the product of man’s free will. ““Guidance flows from God," h 
said, “but wrong-doing comes from man.” In these terse words, he 
summarized his notions of qadar and jabr in a nutshell. God con 
mands mankind as a whole, he said, and every man is expected « 
obey. But each man is personally responsible for all acts involving 
wrong-doing. It is hardly necessary to say that the doctrine of “‘the 
qadar of God” is neither equivalent to the doctrine of complet 
voluntarism nor involuntarism, since he disclaimed the view of the 
qadar of God as a determinative factor of acts for which men are held 
responsible. In other words, he accepted some aspects of qadar, ren- 
dering man responsible for injustice, but he did not reject jabr with 
out reservations. 


Some of the Qadarites seem to have been in touch with al-Hasan, 
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36, Hasan's Epistle (Ritter, op. cit., pp. 71 and 79; ‘Umara, op. cit., pp. 86 a 
87); Fakhry, op. cit., I, 22. 
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If Ma'bad and Ghaylan were forerunners of the doctrine of qadar 


Jahm B. Safwan (d. 128/746) was perhaps the first to express extreme 


and abstract views about jabr. Both Ma'bad and Jahm shared ,| 
Hasan’s views by making a distinction between political justice ang 
other aspects of justice, and they seem to have been interested not ir 
political but in theological and ethical questions. Jahm preceded th 
Mu'tazilites in advocating the doctrine that God possesses no attri 
butes other than Oneness and Omnipotence, which distinguish Him 
from mankind. God, said Jahm, is unique—‘‘nothing can be like 
him,”’ as He is described in the Revelation (Q. XLII, 9). In accordance 
with this doctrine, Jahm argued that everything, including the 
Quranic Revelation (considered written in God’s own words), was 
created by God. The idea that the Qur'an was created, advocated later 
by the Mu'tazilites, was perhaps the only one he held in common with 
the Qadarites, for he was adamantly opposed to voluntarism and 
maintained that the Qadarite position on the question of free will and 
human responsibility qualifies God’s attribute of Omnipotence. Nor 
was Jahm interested in the notion of justice, for in a world dominated 
by God’s Will the concept of justice is irrelevant and his preoccupa- 
tion with God’s absolute power and unique qualities diverted his 
thought from man to God.” Small wonder that Jahm was denounced 
by the advocates of both gadar and jabr, who were primarily con- 
cerned with political justice, although long after his death there was 
an increasing interest in his ideas when the Hanbalites and 
advocates of jabr stood in opposition to Qadarites and attacked hi 
ideas to discredit the Mu'tazilites for holding identical views 
Jahm.® 


106-11). For the views of Ma’bad and Ghaylan, see Ash‘ari, of. cit., 1, 200; Bag 
op. cit., pp. 70 and 125; Ahmad B. Yahya B. al-Murtada, Kitab Tabagat al-Mu''. 
ed. S. Diwald-Wilzer (Beirut and Wiesbaden, 1961), pp. 25-27. See also W. M. \\ 
Free Will and Predestination in Early Islam, pp. 40-48, 53-54; Albert N. Nad 
Principales Sects Musulmanes (Beirut, n.d.), pp. 42-43. 

39, For Jahm’s ideas, see Ash'ari, of. cit.,1, pp. 197-98; Abi al-Husayn al-M 
op. cit., pp. 93-139; Baghdadi, op. ctt., pp. 128-29; al-Isfirayini, a/-Tabsir fi a/ 
pp- 96-97. For modern studies, see W. M. Watt, Free Will and Predestination in 
Islam, pp. 96-104; Albert Nadir, op. cit., pp. 40-42. 

40. ‘Abd al-Qahir al-Baghdadi states that the school of thought to whi 
belonged (the Ash’arites) approved of Jahm’s views about jabr, but disagreed wit! 
only on the question that the Qur'an was created, a doctrine which they repud 
and for which Jahm was executed (see Baghdadi, Kitab Usui al-Din, 1, 333) 
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Moderate in temper and constantly calling for peace and tranquility, 
al-Hasan displayed tolerance even to iconoclasts toward the end of his 
life. Like the Murji'ites, he was prepared to postpone judgement on 
questions of political justice to the hereafter. But his views aroused 
criticism from among some of his disciples who held either Qadarite 
or Jabarite views, although most of his followers remained loyal to 
him out of deference to his seniority, integrity, and reputation for 
piety. 

The disciple who more openly disagreed with al-Hasan, especially 
on questions of political justice, was Wasil B. ‘Ata’ (80/699-131/749), 
who seceded to form a dissident group and became a forerunner of 
Mu 'tazilite thought. Born in Madina, Wasil came under the influence 
of some of the descendants of the Caliph ‘Ali, especially ‘Abd-Allah 
B. Muhammad B. al-Hanafiya (an offspring from ‘Ali’s second wife), 
before he left Madina for Basra and sat at the feet of al-Hasan al-Basti. 
Though he was at the outset a loyal disciple of al-Hasan, Wasil 
attended other circles and participated in discourses with such men as 
Ma’bad al-Juhani, Jahm B. Safwan, and others who held conflicting 
theological views. He also became closely associated with ‘Amr B. 

‘Ubayd, another disciple of al-Hasan, and married his sister.“' 

Under the influence of these diverse streams of thought, Wasil was 
not unnaturally inclined to develop views about justice and qadar, not 
altogether in agreement with al-Hasan’s line of thought. Like al- 
Hasan, he equated justice with righteousness, but his scale of justice 
differed considerably from that of his master. On good terms with the 
authorities, al-Hasan took a position almost identical to the Murji’ites 
and refused to be drawn into a debate on political justice; but Wasil, 
though rejecting Khariji revolutionary doctrines, showed an interest 


in political justice and shared some of their ideas about it. He held 


that the believer who denounces allegiance to the Imam must bear a 
certain measure of responsibility. To the Kharijites, the believer who 


41. For the life of Wasil, see al-Murtada, op. cit., pp. 28-35; and Ibn Khallikan, 
Wafayat al-A‘yan, V, 60-64. 

42. See al-Murtada, op. cit., pp. 33-34. Wasil seems to have been sympathetic 
with Shi'i views of political justice and supported them in their claim to the Imamate 
For the possibility that he was engaged in an active role in ‘Abbasid propaganda when 
Shi'i and ‘Abbasid leaders joined hands against the Umayyad caliphate, see W. M 
Watt, Islamic Philosophy and Theology, p. 61. 
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denounced allegiance to the Imam was considered to have committed 

a grave sin (al-kabira) and was equated with the unbelievers. By; 

Wasil, taking a middle position between Kharijites and Murji'ite; 

developed his own doctrine of the intermediate position (al-manzil; 

bayn al-manzilatayn); therefore, he disagreed with both as well a 

with his master. He maintained that the believer who denounced 

allegiance to the Imam was neither an unbeliever nor entirely inn 
cent of infidelity (kufr), and assigned for him an intermediate posi 
tion which he called “fasiq’”—an impious who commits a venial sin 
He would be liable for certain punishment, he asserted, but should 
not be denounced as an unbeliever.” 
A traditional story about how master and disciple were separated 
might not be out of place, as it reveals certain intellectual concer 
among those who felt that the Murjiite position on political justice 
disguised hypocrisy under the guise of the doctrine of irja’. Wasil, iri 
said, arrived with his brother-in-law ‘Amr B. ‘Ubayd at al-Hasan 
circle one day and, having taken his usual place, put forth a question 
to his master on the destiny of the grave sinner. Before waiting for al 
Hasan’s reply, Wasil volunteered his own answer by saying that the so- 
called grave sinner should be considered in an intermediate position 
Wasil then abruptly moved to another pillar of the Mosque, followed 
by ‘Amr B. ‘Ubayd, to form his own circle. Al-Hasan reportedly 
remarked that Wasil ‘‘separated himself” (i'tazal) from us (al-Hasan’s 
citcle)—a remark which earned Wasil and his new followers the nick 
name of ‘‘al-Mu'tazila,’’ later to be applied to a new school of 
thought, claiming Wasil as its founder.“ 

The story of Wasil’s separation from his master must be ta 
symbolic and not necessarily as a historic event. For the form in which 
it was reported indicated that a sudden break had taken 
between Wasil and his master, whereas in reality the debate on 
cal justice had been going on uninterrupted for a long time in ; 
circles, including al-Hasan’s, and the question of the punishm 
the fasiq must have been discussed and resolved in Wasil’s mind 


43. The idea of dividing sinners into grave sinners (murtakib al-kabira) an: 
sinners (fasiq) coincides with the Catholic doctrine which divides sins into two 
peccatum mortale and peccatum veniale. The first represents the Khariji posi 
the infringement of political justice; the other is equivalent to Wasil's doctrine 
“intermediate position." 

44. For the story of Wasil’s separation from al-Hasan, see Shahrastani, o/ 
p. 33; cf. Abi al-Hasayn al-Malati, of. cit., p. 41. 
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perhaps in the minds of several others) in accordance with the dictum 
of “the intermediate position” long before Wasil suddenly brought it 
up before his master in a confrontational manner. Wasil’s sudden 
move to another pillar is indicative of his desire to form a circle of his 
own which would make public its stand for retribution against those 
who failed to express an opinion on a question in flagrant violation of 
political justice. It was known that al-Hasan himself had denounced 
those who refused to express an opinion on the question of grave sin 
as hypocrites.” If a believer were a hypocrite, it was then asked, 
should he be forgiven without blame? The Kharijites, who insisted 
that the grave sinner was an unbeliever (kafir), cited a Tradition from 
the Prophet to the effect that the hypocrite was indeed a grave sinner. 
The Tradition runs as follows: ‘There are four features which give a 
man the stamp of a hypocrite: when he speaks, he lies; when he 
makes a contract, he deceives; when he promises, he fails to fulfill his 
promise; and when he litigates, he is dishonest.’’“ On the strength of 
this Tradition the Kharijites argued that a hypocrite was one who 
possessed an immoral character and therefore had no faith, but only 
hypocritical belief.” Since al-Hasan failed to express an opinion on 
the destiny of the grave sinner, Wasil and other disciples declared 
their separation from his circle and made public their own position on 
that question. 

‘What prompted WaAsil to take a firm stand on the question of the 
gtave sinner and not merely to brand him as a hypocrite was the 
notion of retributive justice, which was overlooked by al-Hasan. By 
failure to pronounce judgement on the matter, al-Hasan and the 
Murjiites appeared in Wasil’s eyes to have relieved the fasiq from 
fesponsibility and to have set a principle of political justice aside; 
consequently, the spirit of the Revelation and the Law were under- 
mined. 

The significance of Wasil’s contribution to the debate on justice is 
that he called attention to an important aspect of justice—retributive 
justice—which had been inadvertently ignored by his master and the 


45. See al-Jawzi, op. cit., pp. 25 and 42-43. 

46. Muslim, Saphih (see under Iman, trad. 106); Wensinck’s rendering of the 
Tradition in the Muslim Creed, p. 45. 

47. This Tradition, raising questions on the relationship between faith and works, 
has been the subject of controversy among theologians and therefore doubt has been 
taised about its authenticity (see Nawawi, Sahih, 1, 149; and Wensinck, op. cit., 
p- 45). 
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Murji'ites. Perhaps no less important, he offered a more convinciy 


solution for a question of political justice than his contempotarie, 
and thus prepared the ground for the scholars of the generation th 


followed him for a more thorough examination of the whole meanin, 


of justice than where he and others had left it. Since Wasil’s docttin 


of “‘the intermediate position’’ was later adopted by the Rational 
Mu'tazila as one of their basic principles, he deserves indeed mor 
credit than had yet been accorded to him by modern writers.” 


48. Cf. W. M. Watt, Free Will and Predestination, pp. 63-64. 


—Abi al-Hudhayl al-‘Allaf 


everything... . He created justice and injus- 
d; [but] He did not create injustice as His 
created it as another's injustice. 


—Ash'ari 


ical justice is justice in accordance with the doc- 
by the theologians concerning God's attributes of 
e. While the theologians were in agreement that theo- 
the jus divinum—flows from God and that He is the 
disagreed on whether it is an expression of His will 

expression of His Essence and Perfection. The ramifi- 
differences proved so important that Muslim theolo- 
ided into two major schools—the school of Revelation 
school of Reason—each stressing one of God’s attributes as 
ting in a continuing debate on the nature of justice 

an’s capacity to realize it on Earth as well as on the destiny of 
he hereafter (life after death). 


unners of the two schools of Revelation and Reason were 


¢ author of his acts; but in reality their primary concern was 
lly y political and not theological in the strict sense of the term 
bate between the neo-Qadarites and the neo-Jabarites of the 
yeneration revealed a higher level of sophistication, and it 
concentrate on the nature of justice, whether as an expres- 
d’s omnipotence or His inherent justice—and on how it is 


39 
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realized on Earth. Although the debate on political justice was by 
means over, its other aspects—theological or others—stirred greater 
excitement, reflecting public concern about the impact of new stream 
of thought that began to influence Islamic society. The passing of the 
Imamate from Umayyad to ‘Abbasid hands in 132/750 ushered in 4 
new era in which a relatively stable and more enduring regime was tc 
established. Khariji agitation against ‘Abbasid legitimacy subsided 
and eventually disappeared, notwithstanding that political justice 
continued to be reasserted by other opponents. The Shi’i claim to the 
Imamate on the grounds of membership in the Prophet’s house lost 
much of its meaning, since the ‘Abbasids also claimed legitimacy o» 
the grounds of kin relationship to the Prophet, and both had initially 
cooperated in the destruction of the Umayyad dynasty and the re. 
establishment of authority in the Prophet’s household.' However 
since the ‘Abbasids took direct control of authority without Shi’) 
participation, the Shi'i theologians continued to speak about legiti 
macy and justice which, they claimed, was possessed by their Imam 
alone. 
The ‘Abbasid house was not slow in seeking to identify the legit 
macy of their Imamate with Sunnism and in becoming involved in the 


of justice. From the time when the ‘Abbasid regime was established 
the spiritual and temporal powers were reunited and theologians and 
jurists—indeed, all men of learning—began to frequent the Cour 
and offer counsel to the Caliphs. ‘Abbasid patronage of men of learr 
ing stirred an intellectual revival that was already in progress from 
Umayyad time—stemming from ancient and classical stream 
thought—which might be called the Islamic Renaissance. One 
striking aspects of that revival was the continuing debate on justice by 
a vigilant group of theologians known as the Mu'tazila (Mu'tazili 
who tried to win over their opponents with the sword of Reason 
group, beginning first in Basra in the latter part of the second/« 
century, spread to the capital of Islam and to other centers of learr 
Under the Caliph al-Ma’man (d, 218/833), their doctrines were 
nized as official and were imposed on their opponents by state 
The triumph of the Mu'tazila, however, was short-lived, as it ca 
an abrupt end during the reign of Caliph al-Mutawakkil (d 


1. The ‘Abbasids claimed descent from the Prophet's uncle, al-'Abbas: the $ 
Imams claimed descent from “Ali, the Prophet's cousin and son-in-law 
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‘under popular pressure, repudiated their teachings 
the doctrines of their opponents as official. Nonethe- 

the Mu'tazilite rational method remained perma- 
ially compelled its opponents to adopt, in the defense 


tions of justice. 


tice as the Expression of Reason 


ng themselves the Partisans of Justice and Oneness 
-tawhid), carried the tradition of the Kharijites and 
o held that man is the author of his acts, both just 
ich he will be rewarded or punished in the hereaf- 
atites and Jabarites agreed on the premise that 


Divine Justice would be realized on Earth. Before 
entered the debate, three answers had already been 
estion. The first, to recapitulate, was the Jabarite 


fi 


ound in the textual sources (the Qur'an and Traditions) 

t man and his acts have been created by God and that 
rth was the unfolding of Divine Will. The second, 
Qadarites and equally supported by texts, stated that 
thor of his acts for which he alone was responsible. The 
dia tepresented in the teachings of al-Hasan al-Basri, 
“the good flows from God but wrongdoing comes from 
he Mu'tazila, rejecting both the Jabarite doctrine of predesti- 

J al-Hasan’s partial acceptance of human responsibility, pro- 
theory of justice by presuming the existence of two levels 
ivine and human—the one laid down by God and the 
ned by Reason. 

logians were agreed on the premise that Divine Justice is 
ermal, and ideal. To the Jabarites, justice is an expression of 
Il and all human acts, irrespective of justice, are predicated 


account of the rise and development of the Mu'tazilite movement, see 
Allah, a/-Mu'tazila (Cairo, 1947); A. J. Wensinck, The Muslim Creed 

, 1932); Albert N. Nader, Le systéme philosophique des Mu'tazila (Beirut, 
W. | Watt, Islamic Philosophy and Theology (Edinburgh, 1962), pp. 58-71; 
Frank, Beings and Their Attributes (Albany, N.Y., 1978). 
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by Him. The Mu'tazila, however, held that Divine Justice is an expres 
sion of God's Essence and that He can only do what is salutary (2| 
aslah) to man. God by nature can do no injustice. Man always endeay. 
ots to realize Divine Justice on Earth, but he can do so only by means 
of Reason—a level of justice which is an approximation to and 2 
reflection of Divine Justice and is translated into human acts by a free 
will (ikhtiyar) for which man is responsible. This kind of justice may 
be called Rational Justice. It may coincide with natural justice, consis 
ing of general principles and maxims of justice determined by Reason 
but it is theistic in character and comprehended only by those who 
believe in the One God. 
Three underlying principles may be said to determine the scope 
and character of the Mu'tazila’s doctrine of Rational Justice: (1) the 
principle of rationalism—that justice is determined by Reason, (2) the 
principle of yoluntarism—that man’s acts ate the product of free will 
(ikhtiyar), and (3) the principle of responsibility—that man would 
ultimately be rewarded or punished in accordance with his choice 
between justice and injustice. The Mu'tazila held fast to these princi: 
ples on the grounds that if all human acts were predicated by God, as 
the Jabarites maintained, how could man be held responsible for acts 
over which he had no control? The inescapable conclusion, they 
argued, is that God would be committing an injustice, were He to 
punish man devoid of responsibility, since such act is inconceivable 
according to Reason and contrary to Revelation in which it is stated 
that ‘‘God is never unjust unto His servants’’ (Q. VIII, 53). 

But certain difficulties may arise which call for clarification. First, 
Rational Justice, defined and determined by Reason, and voluntarism 
(ikhtiyar), granting man control over his acts, have been found by 
Sunni theologians to be contrary to Revelational texts which state that 
God has created everything on Earth and all motions in the Universe 
(Q. IV, 80; VI, 73; XIII, 2; LIV, 49; LXIV, 2-4). Second, the Mv tazi- 
la’s premise that Divine Justice is realized on Earth by Reason acces: 
sarily presupposes the existence of two scales of justice—Ration2. 2d 
Revelational—which may or may not be in harmony. In case 0! 2 

conflict between the two, which one should the believer follow? hese 
and other matters, leading to controversies and endless disputa:ion 
prompted both the Mu'tazila and their opponents to reconsider « 


refine their doctrines, to the mutual advantage of both; but what hwrt 


the Mu'tazila’s movement and discredited its teachings was the 
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inding father to compulsion rather than to per- 


Mu'tazila assigned an important role to Reason in 
Id that if there were any discrepancy between 
, the latter must be construed to conform to the 
believers, they really never questioned the 
and have, like their opponents, taken the 
tual sources for granted. They made it clear that 
lation are always in harmony—the first to guide man 
general principles of justice, and the other on 


Mu'tazila—Abu al-Hudhay| al-‘Allaf (d. circa 
of the group in Basta, Bishr Ibn al-Mu'tamir 
d of the Baghdad group, Abu ‘Ali al-Jubba’i (d. 
ets*—miay have over-emphasized the role of Reason 
Dut others conceded that Reason cannot always lead 
. However, they were all in agreement that Rea- 
by virtue of which man acquires knowledge and 
just and unjust acts.‘ Abi al-Hudhayl con- 
ftain matters of details or on matters concerning 
in doubt, man should be guided by Revelation, but 
Reason cannot be faulted on matters of general princi- 
if any discrepancy should arise between judgement 
ice with Reason and judgement in accordance with 
tter should be construed in a manner to conform to 
‘this reason, the Mu'tazila rejected the literal meaning 
tional texts which may be inconsistent with the 
of others, and proposed to apply the metaphorical 
pretation (al-ta’wil) which would provide consistency 
x of the Reyelational texts as a whole. In other words, 
Aes, in the final analysis, the arbiter in deciding the 
M conflicting texts. For instance, references to God 


and thought of al-'Allaf and al-Mu'tamir, see Wa/ayat a/-A'yan, |l 
lurtada, Kitab Tabaqat al-Mu'tazila, ed. Diwald-Wilzer (Wiesb: 
44-49, 52-54. For modern studies, see Jamil Saliba, a/-Dirasat al-Falsa/iys 

1964), I, 75-109; and R. M. Frank, The Metaphysics of Created Being 
Abii al-Hudhay/ al-Allaf (Istanbal, 1966) 
rastami, Kitab al-Milal wa al-Nihal, ed. Cureton (Leipzig, 1923), 1, 29; 
labbar, a/-Mughni, ed. Madkir (Cairo, n.d.), XII, 4-6; 77ff.; A. N 
afat al-Mu'tazila \Philosophy of the Mu'tazila] (Baghdad, 1950), II, chap. 2 
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denoting that He is in possession of hands, sight, hearing and tha j, 
sits on a throne and possesses other anthropomorphic qualities, », | 
abundant in the Quran. These references, the literal meaning 
which may vary from one verse to another, cannot be taken ou: 
context according to the Mu'tazila, and must therefore be interpreies 
by a Rational allegorical (ta'wil) method.’ 

Rejecting all references to God implying human and imperfe, | 
qualities, the Mu'tazila accepted only a general Quranic descriptio, 
denoting that He is unique—‘“‘nothing can be like Him” (Q. XI) 
9)—as consistent with Reason. All other adjectives, which the theo| 
gians call “‘attributes,”” are unacceptable to them on the grounds tha | 
they ascribe human qualities to God. The Mu'tazila have accepted 
only two: Oneness and Justice (al-tawhid and al-‘adl) which a 
unique; but other qualities, like human virtues, are Pe cided 
implied in the attributes of Oneness and Justice.* Only His essence 
and His perfection are recognized by the Mu'tazila, which they con 
sider to supersede all other qualities attributed to Him by other the 
logians.” 

From the two qualities of Oneness and Justice, the Mu'tazil: 
derived their name, “‘ahl al-‘adl wa al-tawhid’’ (the Partisans of Jus 
tice and Oneness), although the name ‘“‘ahl al-‘adl’’ (Partisans of 
Justice) had been claimed earlier by the Kharijites. Justice in Mu'taz 
lite thought, however, is more central, for if Oneness describes God 
existence as One, Justice is His very essence. It is His unique nature— 
“nothing can be like Him’ (Q. XLII, 9)—that distinguishes Hin 


5. The term ta’wil, or the metaphorical interpretation of the Qur'an, must be 
distinguished from the Shi'i doctrine of ta'wil empowering the Imam to pr n 
esoteric meaning which may depart not only from the explicit but also { 
implicit meaning of a text. For the term ‘‘ta'wil,’’ see Jurjani, o/-Ta'rifar 
Fliigel (Leipzig, 1845), p. 52; Nu'man B. Hayyun al-Tamimi, Kitab Asai « 
[Treatise on the Foundation of Ta'wil], ed. Tamir (Beirut, 1960). 

6. Abu al-Hudhayl argued that the mere fact that God exists implic 
existence means that He is living and He is knowledgeable and powerfu 
Mu'tazilictes, like al-Nazzam and Dirar, said that God's essence implies knowlede 
power, as it is inconceivable that God is ignorant and powerless (see Ash’ari 
I, 218-23; and al-Khayyat, op. cit., pp. 59-G0). 

7. It is deemed outside the scope of this study to discuss the theologica 
tions of the doctrines of attributes and essence, save in so far as they rela 
concept of justice. For an exposition of the differences between the Mu'tazi 
other theologians, see Wensinck, Muslim Creed, pp. 58-82; W. M. Watt, F 
and Predestination in Early Islam (London, 1953), pp. 61-88; and Nader, Le 

Philosophique des Mu'tazila, pp. 48-129; and Frank, Beings and Their Atinb: 
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tis, in short, the embodiment of His Perfection 
t only is He just, the Mu'tazila held; He can do no 
iccordance with Reason, it is contrary to His perfec- 
name with injustice. Nor is it conceivable that He 
ice.* Just as the Revelation has it, ‘‘God will not do 
(Q. X, 45; XVII, 47).° 

capacity to do injustice, some of the Mu'tazila 


it is contrary to His essence and perfection.” Qadi 

ar and other later Mu'tazila, who reformulated and 

of their forerunners, pointed out that it is inconsis- 

s Omnipotence and Justice to confuse His capacity to 
His capacity to do injustice." 

ther difficulties were raised. What about the children of 
who die in infancy and who God knows would become 
had they been given the opportunity? Would it not be injus- 
would let them die before they became believers? In 
0 this question some said that the suffering of children was 


"8, Qadi ‘Abd al-Jabbar, a/-Mughni, V1, 48. 
9. There are several other Quranic i injunctions to this effect: ‘God will not be 
unjust to anyone the weight of a note’’ (Q. IV, 44). 

‘10. Ibrahim al-Nazzam (d. 231/845), one of the early Mu'tazila of Basra, had his 
own followers known as the Nazzamiya; ‘Ali al-Iswari, a disciple of Abii al-Hudhayl, 
and a contemporary of al-Nazzam; ‘Umar al-Jahiz (d. 256/869), a well-known liter 
figure and a member of the Basra circle. 

11. “Abd al-Jabbar, a/-Mughni, V1, 127 and 141; Kitab al-Majma’ ft al-M 

246. 

8 12. Some raised an objection to this doctrine on the grounds that the ascripti 
such a capacity to God might imply that He will exercise it (see Ash’ari, Maga 
252-53; ‘Abd al-Jabbar, a/-Mughni, VI, 127-28) 

13. ‘Abd al-Jabbar, a/-Mughni, V1, 127-34, 145-54; XIII, 298-311; a/-Mag 
al-Muhit, p. 246-50 and Sharh al-Usil al-Khamsa, pp. 345-54 
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denoting that He is in possession of hands, sight, hearing and that} 
sits on a throne and possesses other anthropomorphic qualities, x 
abundant in the Qur'an. These references, the literal meaning ¢; 
which may vary from one verse to another, cannot be taken our 
context according to the Mu'tazila, and must therefore be interprete} 
by a Rational allegorical (ta’wil) method.* 

Rejecting all references to God implying human and imperfe 
qualities, the Mu'tazila accepted only a general Quranic descriptioy 
denoting that He is unique—‘“‘nothing can be like Him” (Q. XI 
9)—as consistent with Reason. All other adjectives, which the theolo 
gians call “attributes,’’ are unacceptable to them on the grounds tha 
they ascribe human qualities to God. The Mu'tazila have accepted 
only two: Oneness and Justice (al-tawhid and al-'adl) which ac 
unique; but other qualities, like human virtues, are considered 
implied in the attributes of Oneness and Justice.’ Only His essence 
and His perfection are recognized by the Mu'tazila, which they con 
sider to supersede all other qualities attributed to Him by other theo 
logians.” 

From the two qualities of Oneness and Justice, the Mu'tazili 
derived their name, “‘ahl al-‘adl wa al-tawhid”’ (the Partisans of Jus- 
tice and Oneness), although the name ‘“‘ahl al-‘adl’’ (Partisans of 
Justice) had been claimed earlier by the Kharijites. Justice in Mutazi- 
lite thought, however, is more central, for if Oneness describes God's 
existence as One, Justice is His very essence. It is His unique nature— 
“nothing can be like Him’ (Q. XLII, 9)—that distinguishes Him 


5. The term ta'wil, or the metaphorical interpretation of the Qur'an, musi be 
distinguished from the Shi'i doctrine of ta'wil empowering the Imam to provide w 
esoteric meaning which may depart not only from the explicit but also ! 
implicit meaning of a text. For the term “‘ta'wil,’’ see Jurjani, #/-Ta'rifat, ed. G. | 
Fliigel (Leipzig, 1845), p. 52; Nu’man B. Hayyin al-Tamimi, Kitab Asas a! Teil 
[Treatise on the Foundation of Ta’wil], ed. Tamir (Beirut, 1960). 

6. Abu al-Hudhayl argued that the mere fact that God exists implics 7 
existence means that He is living and He is knowledgeable and powerful, Other 
Mu'tazilites, like al-Nazzam and Dirar, said that God's essence implies knowledge and 

power, as it is inconceivable that God is ignorant and powerless (see Ash'ati, | 
I, 218-23; and al-Khayyat, of. cit., pp. 59-60). 

7. It is deemed outside the scope of this study to discuss the theological 
tions of the doctrines of attributes and essence, save in so far as they rela 
concept of justice. For an exposition of the differences between the Mu'tazi 

other theologians, see Wensinck, Muslim Creed, pp. 58-82; W. M. Watt, Free Wt" 
and Predestination in Early Islam (London, 1953), pp. 61-88; and Nader, Le »)s/¢me 
philosophique des Mu'tazila, pp. 48-129; and Frank, Beings and Their Atinbs 
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©. It is, in short, the embodiment of His Perfection 
nly is He just, the Mu'tazila held; He can do no 
dance with Reason, it is contrary to His perfec- 
: His name with injustice. Nor is it conceivable that He 
stice.* Just as the Revelation has it, ‘‘God will not do 
"(Q. X, 45; XVII, 47).’ 
“capacity to do injustice, some of the Mu'tazila 
lect on God’s Omnipotence. Abi al-Hudhayl, 
oup, expressed the opinion of his followers when 
deed the capacity to do injustice, but will never do 
ould be injustice, as it is contrary to His nature." But 
t of the Baghdad group, pointed out that “‘to state 
© injustice but has the capacity to do what He will 
\tradiction in terms.'' Nazzam and Jahiz, in agree- 
» went so far as to say that were God to have the 
ice, such capacity would detract from His capacity 
‘it is contrary to His essence and perfection.” Qadi 
nd other later Mu'tazila, who reformulated and 
of their forerunners, pointed out that it is inconsis- 
s Omnipotence and Justice to confuse His capacity to 
is capacity to do injustice." 
£ difficulties were raised. What about the children of 
die in infancy and who God knows would become 
hey been given the opportunity? Would it not be injus- 
id let them die before they became believers? In 
juestion some said that the suffering of children was 
an example to parents who persisted in disbelief 


al-Jabbar, a/-Mughni, V1, 48. 

‘several other Quranic injunctions to this effect: ‘God will not be 

the weight of a note”’ (Q. IV, 44). 

al-Nazzam (d. 231/845), one of the carly Mu'tazila of Basra, had his 

ets known as the Nazzamiya; ‘Ali al-Iswari, a disciple of Abii al-Hudhayl 
orary of al-Nazzam; ‘Umar al-Jahiz (d. 256/869), a well-known literary 

mber of the Basra circle. 

Jabbar, al-Mughni, VI, 127 and 141; Kitab al-Majyma* fr al-Muhit, 


faised an objection to this doctrine on the grounds that the ascription of 
ity to God might imply that He will exercise it (see Ash'ari, Maqalat, 1, 
al-Jabbar, a/-Mugni, VI, 127-28). a 
bd al-Jabbar, a/-Mughni, V1, 127-34, 145-54; XIII, 298-311; af Mayma’ fi 
p. 246-50 and Sharh al-Usiil al-Khamsa, pp 345-54 
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others said that they would be compensated in the hereafter." But th. 
later Mu'tazila rejected the view that the suffering of children wa 
intended to be an example, on the grounds that punishment for th; 
guilt of parents is an injustice and contrary to the principle embodied 
in the Revelation that “Every soul earns only to its own account, and 
no laden soul beats the burden of another’’ (Q. VI, 164). The major 
ity, however, seems to have accepted the solution of compensation (| 
‘awad) in the hereafter.’ 
The doctrine of compensation, accepted as an answer to the prob 
lem of suffering of children, proved a satisfactory solution for othe: 
kinds of sufferings caused by accidents (al-a'rad) and natural phenom 
ena such as plagues and other similar events as well as for the pains of 
animals. Qadi ‘Abd al-Jabbar (d. 415/1025), however, said that he 
and his master Aba Hashim al-Jubba’l were not quite convinced that 
the doctrine of compensation was a satisfactory answer to the questior 
of suffering children." But, he pointed out, acts which are seemingly 
unjust and are committed by men upon themselves, such as self 
inflicted injuries or suicide, do not fall into the category of accidents 
and the person who commits them is not eligible for compensation 
The doctrine of compensation, offered as a solution to the problem of 
injustice done to innocent men, was intended to be a refutation of the 
doctrine of predestination (that human acts are predicated by God 
and not an answer to the question of whether self-inflicted acts are 
just or unjust in themselves."* 
The Mu'tazila, indeed all Qadarites, were in agreement with othe: 
theologians on the concept of Retribution. The application of this 
concept, however, led to differing theological views. If all human acts 
were created by God, said the Mu'tazila, why should men be p 
ished at all? The Jabarites provided the seemingly simple answer tha 
man’s destiny has already been predicated by God (although the 
doctrine of predestination is by no means so simple, as we shail sce 
later) and the question of distinguishing just from unjust acs 


14. Ash'ari, Magalat, 1, 292-93. 
15. Qadi ‘Abd al-Jabbar, Sharh al-Usul al-Khamsa, pp. 477-83, and al.) 
XIII, 226-97. 

16. Qadi ‘Abd al-Jabbar, a/-Mughni, V1, 26. For discussion of the problen 
pains of animals, see Ash’ari, Magalat, 1, 293-94; Qadi ‘Abd al-Jabbar, Shar) 
al-Khamsa, pp. 483-93. 

17. Qadi ‘Abd al-Jabbar, Sharh al-Usil al-Khamsa, pp. 501-3. 
18. Ibid., pp. 493-509. 
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But to the Mu'tazila, this doctrine is contradictory 
(that by His very nature God can do no injustice) and 
le conclusion that He is capable not only of 
but also of inflicting it indiscriminately on the 
Not only is such an act contrary to Reason, but 
). Ill, 173). 

solution, as noted before, the Mu'tazila advanced 
tarism. In accordance with this doctrine, man 
(ikhtiyar) to choose between just and unjust acts, 
rewarded or punished in accordance with the 
z. But what is that scale? The Law indicates only 
tions afe, stating the permitted acts and those acts 
ut it provides no rule for distinguishing the one 
accordingly, is bound to fall back on Reason for 
to distinguish just from unjust acts. The Mu'tazila 
before the Revelation had been received by the 
not unaware of the notion of justice and were able 
yeen just and unjust acts by Reason. 

held with other theologians that the ideal justice is 
But they argued that, apart from the justice 
evelation, man can comprehend the concept of 
The two concepts of Justice are not unrelated; the 
aded to illuminate for man the path to do justice in 
the Revelational. The Mu'tazila’s doctrine of justice 
the existence of two standards of justice—a Divine 
te, weighed by the scale provided under the Law 
nent on the Day of Judgement), and Rational, 
‘the scale laid down for human conduct on Earth. The 
it Of justice is the Mu'tazila’s attempted solution for 
'tesponsibility for human acts; one is designed for 
M accordance with the scale of Divine or Revelational 
the other—Rational Justice—in accordance with the scale 
ssence and perfection arrived at by Reason. 


© notion that man is by nature inclined to do good, see Shahrastani, a/ 
la-Nibal, p. 58; Nibayat al-Iqdam, p. 371; Qadi ‘Abd al-Jabbar, al-Mughni 
May answer the query raised by Goodman about the duality of the 
ationalism and theism concerning the proposition of the synthetic nature 
odness (see L. E. Goodman's review of George Hourani's Is/amic Rational- 


iddle East Journal, XXN (1971), pp. 543-45) 
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The Mu'tazila held that man is by nature inclined to pursue th. 
path of justice. This justice, in harmony with God’s essence an, 
perfection, is Rational Justice. But if man were to pursue such a path, 
what would be its scale? 

The writings of the early Mu'tazila have failed to reach us. Only iy 
the works of their later followers do we find a more detailed account of 
their doctrines and concepts of justice. The works of Qadi ‘Abd a 

Jabbar (d. 415/1025), which have recently come to light, are particu 
larly important, as they contain a wealth of material about Mu'tazilite 
teachings.” 

Qadi ‘Abd al-Jabbar opens his discussion of justice with a defini 
tion of what just and unjust acts are. A just act, he says, is an act 

performed by man, not necessarily for his own advantage but for the 
advantage of another man (or men) for whom the act is intended. For 
instance, strictly speaking, eating and drinking and performing of « 
religious duty are not considered just acts, since the beneficiary of 
such acts is none other than the man who performs them and noi 
other men. The fulfillment of a religious or legal duty is an act for 
which man is to be judged (rewarded or punished) in accordance with 
the Law (Revelational Justice). Nor should the judge be called “just 
simply because he performs his functions as a judge; rather, he would 
be considered just only if he were fair and made the right decision in 

favor of one pafty against another. Just acts may, generally speaking 
be defined as those acts which promote the welfare of other men, and 
the man who performs them would be called a just man.” 

The Mu'tazila are agreed on the premise that all God's acts are just 

acts, for everything done by God, including punishment for wrong- 
doing, is for the welfare of mankind and not for His own advantage 
Perhaps the only act that might not be called, strictly speaking, a just 
act, Qadi ‘Abd al-Jabbar held, is God’s Creation of mankinc 
withstanding that all of God’s acts are described as ‘‘wise and 
It may seem strange indeed that Qadi ‘Abd al-Jabbar, contrar; 


21. The major works of Qadi ‘Abd al-Jabbar that have been published » 
following: (1) a/-Mughni (to which references have been made earlier); (2) 
Usiil al-Khamsa, ed. ‘Uthman (Cairo, 1965); (3) Kitab al-Majma' fi al-Mu/ 


Taklif, ed. Houben (Beirut, 1962). For modern studies of ‘Abd al-Jabbar's 2 r 


ism, see George F, Hourani, Islamic Rationalism (Oxford, 1970); and Husn 
al-Aq/'Ind al-Mu'tazila (Beirut, 1978). 

22, Qadi ‘Abd al-Jabbar, a/-Mughni, V1, 48-51; Sharh al-Usil al-Khamsa, \ 
23. Qadi ‘Abd al-Jabbar, a/-Mughni, V1, 48-49. 
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ot consider Creation as a just act, although his 
‘in conformity with the definition of a just act 
mnsidered the beneficiary of Creation by obliging 
dim and never to associate other gods with Him. For 
ave not created jinn and mankind except to 
, 56), although this Revelation must be qualified 
tates, “‘I desire of them no provision, neither do I 
ould feed Me’’ (Q. LI, 56). It is also possible to 
o deserve the reward of Paradise might prompt the 
punished with the fires of Hell to wish that they 
red not to have been created. It is in this particular 
y argue that Creation—God’s greatest act—is not 
ol and the believer who is rewarded with Paradise 
t man is only symbolically called so for his piety 
not because he has performed beneficial acts for 
on balance, Creation is not necessarily advanta- 
ulthough scholars have generally considered it as a 


are weighed on the scale of a set of fundamen- 
led “al-usul al-khamsa”’ (the five principles), arrived 
in which the substantive elements of Justice are 
ese principles, however, were not all laid down by one 
gian on a special occasion, but they seem to have 
ce the Qadarite movement came into prominence in 
lp a, For instance, the principle of the intermediate 
ntified with the name of Wasil B. ‘Ata’, providing a 
I impious asia), became pefpopulas among the Qadarites 


es were enshrined in the textual sources, had already 
‘to the community of believers from early Islam. The 
ciples, especially those stressing human conduct, have been 


3. the Principle of the Bromisc and Warning (al-wa'd wa al- 


“Ae Pry .p. 49. 
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4. the Principle of the Intermediate Position (al-manzila byan ; 
manzilatayn) 

5. the Principle of Commanding the Good and Prohibiting Ing, 
cency (al-amr bi al-ma ‘raf wa al-nahi ‘an al-munkar) 


The first two principles relating to the attributes and essence ¢) 
God, generated the most intense controversy between the Mu'tazi\; 
and their opponents because they formed the very basis on which tly 
scope and method of Mu'tazilite thought was founded. Reason as ; 
method in theological discourse was not new, since it had already 
been used by the Qadarites, and the Mu'tazila have only re-emph: 
sized it. It was, however, the concepts of Oneness and Justice, consid 
ered central in Mu'tazilite thought, which stirred controversy and high 
emotions. 

The third and fourth principles, dealing with Retributive justic 
are essentially legal and may be said to fall in the domain of the Lay 
(Shari'a). The Mu'tazila had indeed made it crystal clear that ona 
legal matters they accepted the rule of the Shari'a (Law). 

The fifth principle stirred no great controversy, as it may be consid 
ered a declaration of the moral yalues enshrined in the textual sources 
The Mu'tazila, however, held that Reason urges men to adhere to th 
principle, especially its second part, since the inflicting of an unjus 
act might cause distress to men who witness the act and would be 
inclined to prohibit it. It is taken for granted that the state is unde: 

obligation to enforce such a principle, as it is closely connected w 
the maintenance of public order; but acts relating to the welfare 
individual are essentially moral and may be said to fall under t 

category of commendable acts. The Mu'tazila, however, were noi 
unaware of the fact that opinion could vary from one society 10 
another on the question of where to draw the line between acts relai 
ing to the welfare of the individual and the community and the extent 
to which the state should be involved.” 

The five principles, providing a comprehensive standard ot 

are obviously not exclusive. Man is urged to use Reason in the pussuil 
of justice, but in matters of detail (fura') he may follow the Law. Bj 
virtue of Reason, man would be able to distinguish between the 
general good (al-hasan) and the general evil (al-qabih), wh 


25. On these intricate questions, sce Qadi ‘Abd al-Jabbar, Sharh a 
Khamsa, pp. 148, 742-73. 
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tinguish between particular good and particular evil 
‘that are either commanded or forbidden. In 
on, an act which merits praise (madh) and brings 
> (naf*) or prevents a harm (darar) is considered 
ch merits blame (dhamm) and brings little or no 
n bring a harm in its train) is considered evil.” 


just—the truth or the lie? Eperching being 
ature inclined to tell the truth rather than the lie. 

0 be hurt by telling the truth, he knows that to tell 
tz 1d to lie is wrong. In accordance with Reason, the 
ined, there is an inward feeling, a moral obligation, 
the truth rather than to lie.” If one ever chose not 
said the Mu'tazila, he must be either under a threat 
an advantage; therefore, he must bear responsi- 


> their attitude towards the unbelievers, the Mu'tazila 
position on the matter. According to theological 
lievers do not merit salvation and the reward of 
ey do not believe in Islam, even though some (like 
) do believe in the existence of God.” The Mu'ta- 
ined that the unbelievers, by virtue of the fact that they 
and have the capacity to exercise voluntarism (ikhtiyar) 
‘0 know of the existence of One God and to distin- 
n just and unjust acts. However, since they have failed to 
lievers either because they had not received the message of 
laving received it, failed to respond to it, they do not merit 
n and the reward of Paradise. 

bout the possibility of extending taklif (the obligation of 
he Shari'a) or bestowing lutf (Divine Grace) on a man who 
s will not believe; will he become a i believer and merit 


A 0, 31-36; Kitab al- Majmit* fral- Mubit, pp. 232-36 
R27 Shahrastani, Kitab Nihayat al-Igdam, p. 371, Qadi ‘Abd al-Jabl 
Mughni, V1, 199. 

28. Qadi*Abd al-Jabbar, a/-Mughni, V1, 18. 

29. See my War and Peace in the Law of Islam, chap. 17. 
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obligation of taklif nor were they entitled to the favor of lutf yp, 
they became believers. Most of the Mu'tazila, however, seem to ee 
looked at the matter from a different perspective. Abii al-Hudh,y 
and al-Nazzam held that God is under no obligation to bestow lutf 9, 
unbelievers who will merit reward if they become believers, becays. 
they are in possession of Reason and must make their own choices o, 
matters of faith.” Bishr B. al-Mu'tamir, however, maintained thar jf 
God bestows lutf on a man even though He knows he does no, 
believe, the man will believe and will merit the reward of the faith 
Aba Hashim al-Jubba’t held that God is capable of bestowing lutf 
men who might voluntarily become believers and merit reward, bu; 
He bestows lutf not as an obligation but as a manifestation of Hi 
Perfection.” Qadi ‘Abd al-Jabbar and the later Mu'tazila accepted the 
doctrine of lutf as stated by al-Jubba’i and held that an exposure tc 
taklif is an opportunity for the unbeliever to avail himself of it and 
achieve salvation and reward in the hereafter. An exposure to taklif 
and lutf, Qadi ‘Abd al-Jabbar said, is consistent with Reason and not 
contrary to the Law. It is like an opportunity offered to a drowning 
man in dire need to save his life. If he were offered such an opportu- 
nity, would he turn it down? Needless to say, if he were to ayail 
himself of it, he should do so by his own free will (ikhtiyar) in order to 
merit reward like other believers. If he missed the chance, the unbe- 
liever would haye failed to respond to Reason and exercise the right of 
choice between justice and injustice.” 
Belief in Islam, in accordance with the Mu'tazilite theory of justice 
is a matter of Reason and a manifestation of voluntarism. If a man 
wishes to be rewarded in accordance with the Mu'tazilite standard of 
justice, he must become a believer by his own free will, since Reason 
enables all mature men to know about the existence of One God. But 
if the unbelievers held fast to their belief, should they be tempicd by 
God’s lutf to become believers? Although only a few held that ‘uct is 
inconsistent with the principle of yoluntarism, the majority seem 
have accepted the doctrine of extending lutf to unbelievers on the 


divine 


grounds that it is not a personal offer of grace but a general [ 


to 


30. Ash'ari, Magalat, I, 288. 


31. Ibid., p. 287. 
32. Ibid., p. 287-88; Qadi ‘Abd al-Jabbar, Sharh al-Usal al-Khamsa, pp. 519-2 


pes ‘Abd al-Jabbar, Sharh al-Usul al-Khamsa, pp. 509-18; and a/-Mughni 
XIII, Off. 
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to illuminate the path of justice for man- 
en are expected to avail themselves of it to 
fate of those who failed to respond would be 
th the scale of Retributive justice. 


Justice as the Expression 
of God's Will 


tred the wrath and antagonism of almost all other 
nthusiasm in search of a coherent and rational 
They were in agreement with other theologians on 
—Oneness and Justice being the two primary 
-but they disagreed with them on several other 


dependence on Reason appeared in the eyes of 
subordinated Revelation to Reason. 

ig the pursuit of justice to free will (ikhtiyar), 
arily altered the meaning and scope of God’s 
id Will, subordinating the latter to the former, 


ishment on the Day of Judgement. Did God, the 
OMpassionate, create man only to leave him alone 
car (e.g., lutf, taklif, and others) until the Last 
Judgement? Even the Qur'an, the embodiment of 
appeared to be equated to a created object and no 
ith the halo of divinity and eternity as the Book of 


the Mu’ tazila, claiming to use Reason as a method of 
‘to enforce their doctrines not by persuasion but by 
0 igh the state, contrary to the spirit of their teachings. Ai 
‘was set up by the Caliph al-Ma'mun (d. 218/833) whic 
udges and theologians in public service to testify publich 


€ controversy over the doctrine of the creation of the Qur'an and it 
nf Qadi ‘Abd al-Jabbar, Sharh al-Usial al-Khamsa, pp. 527-608 
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to their acceptance of Mu'tazilite doctrines. Ahmad B. Hanbal (4 
241/855), a noted scholar in Traditions and the future founder of 
school of law, emerged as the most forceful opponent of Mu'tvilip 
teachings and the champion of what came to be called the creed of thy 
Partisans of Sunna (ahi al-Sunna) or Sunnism.** More specifically, h¢ 
tefused to accept the doctrine of the creation of the Qur'an, arguing 
that there was no evidence in the texts that it was created, and be 
rejected Reason as a method of interpretation despite imprisonmen, 
and persecution. The Qur'an and the Sunna, Ibn Hanbal insisted 
had to be taken in their explicit or literal sense without asking ques 
tions (bila kayfa); for, he went on to say, questions are unnecessary op 
matters of faith. Upon the accession of the Caliph al-Mutawwaki 
(232/847), the Mu'tazilite doctrines were repudiated. By the time lbp 
Hanbal died eight years later, there was no question that Sunnism had 
become the acknowledged creed, not only by Hanbali followers bur 
also by the state. 

The Hanbali reaction, however, was negative in nature; it was 
extremely conservative and failed to provide a rationale for Sunnism 
Meanwhile some of the Mu'tazila, like Abia ‘Ali al-Jubba‘i and his 
son, Abu Hashim, appeared more flexible and were prepared | 
accept some of the Sunni concepts (like taklif and lutf). If Sunnism 
were to stand the test, the need for a more constructive approach 
which would maintain a balance between Revelation and Reason wa 
necessary. The need for such a positive approach was felt at several 
centers of learning where a number of theologians suggested formulas 
to bridge the chasm between the two extreme trends. Abii Ja‘far al. 
Tahawi of Egypt (d. 321/933) and Abi Mansur al-Maturidi of 
Samargand (d. 323/935) offered formulations which found local sup 

port, but the compromise that Abu al-Hasan B. Ismail al-Ash’ari of 
Baghdad (d. 324/935) proposed in the very center where the : 
versy had occurred commanded wider public appeal. 

Ash’ari was a disciple of al-Jubba’i, head of the Mu'tazila group of 
Basra after Aba al-Hudhayl. As a vigilant and inquisitive student of 


35. The followers of Ibn Hanbal, called the Hanbalites (who founded a s 
law and theology after his name) were able to arouse public concern about M 
teachings and induced the authorities to abandon their doctrines. For the |if 
Hanbal and the Hanbali movement, see Abi al-Faraj ‘Abd al-Rahman B. a 
Manaqtb al-Imam Ahmad Ibn Hanbal (Cairo, 1947); W. M. Patton, Ahmad 
bal and the Mihna (Leiden, 1897); M. Abi Zahra, Ibn Hanbal (Cairo, 1947) 
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i several other centers of learning and was 
of thought which brought him into con- 
: ince: the Hanbali position was too rigid and 
acceptable to all Sunni students of theology, 
ale and well-equipped to lead a movement 
lism on a more sound and defensible basis. 
modern scholar observed, may well be consid- 
ment of Mu'tazilite thought, since Ash‘ari’s 
If already pointed out some of the limi- 
1ethod on a number of points. 
jouncement of Mu'tazilite doctrines and his 
was announced in the great Mosque of Basra, 
the fast of Ramadan was over in 299/912. Before 
ic in the Mosque, he stood on the steps of the 
cae his garment cried aloud, ‘‘As I cast away 
_ renounce all that I ae believed. ” The 


ourses, Ash'ari asked al-Jubba'i a question about 
¢ brothers. One of these was pious, the second, 
ird died in infancy. Jubba’i is reported to have 
he first would be among the glorified, the second 
io would perish and the third among those who were 
with the answer, al-Ash’ari said that since God knew 
he in fal t been allowed to live, he would either have been 
wicked, then taking his life at infancy therefore betrayed an 
naster, it is said, demurred. The purpose of this dis- 
demonstrate the inadequacy of Reason to provide a 


uring the Being month of Ramadan, in which the Prophet ui 
nd, to support the Sunna, and in the third, not to give up th 
“Sce Ibn ‘Asakir’s Apology, in Ash'ari, Kitab al-Luma* {A Tre 
| trans. McCarthy (Beirut, 1953), pp. 152-55. 
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Ashiari’s conversion to Sunnism. Obviously this and other stories we, 
merely popular accounts of deeper discourses about justice and o, 
matters that had long been taking place among theologians within th 
walls of learned circles. 

After his conyersion, Ash’ari began with enthusiasm and intel 
tual vigor to fulfill the promise of his burden—the exposition ,: 
Sunnism in accordance with the authoritative texts. He demonstra: 
by example, with considerable success, that Reason is in confor S 
with the explicit meaning of the texts, and he made it clear thy 
Reason was subordinate to Revelation. In one of the most influen;i; 
though not necessarily major work entitled Kitab a/-Ibana, composes 
soon after his conversion, Ash‘ari summarized his fundamental the: 
logical ideas and supported the Hanbali position on several question 
such as that the Quran is eternal and uncreated, and other matters." 

While Ibn Hanbal reaffirmed the doctrine of the overriding Wil of 
God on the evidence of the literal meaning of the texts, in his Kiti/ 
al/-Ibana and other works, Ash‘ari had no hesitation in using Reasonz 
a method, which he learned as a former Mu'tazilite, to support |b; 
Hanbal’s position and to provide a rationale for the doctrine of Diviny 

Justice within the framework of God's Will. He made it clear tha 
God's power is supreme, by stating that God’s Will is embodied in 
the totality of things and embraces “‘everything which can be willed 
but the doctrine should not be construed to mean that God's Will 
individually imposed on men. God created human acts generally—a 
part of the totality of things in society—but He did not assign the 


particular individuals. In their conduct, men encounter these acts and 


do them as they come to pass. 

Justice, however, is not subject to man’s free will according 
Ash'ari doctrine, because God is the creator of ‘‘everything’’ a 
there is no room for human or Rational Justice (Q. II, 19 and 27; Xill 
17). Justice is an expression of God's Will and man is commanded 
do that which has been predicated to be just, because God know 


what is good for man as a whole. In other words, the principle of 
public good by virtue of which the good of the individual is realized i 


implied in this doctrine, but evil and injustice will arise if the 
ual good should come into conflict with the general good. 


38. See Abii al-Hasan ‘Ali B. Isma‘il al-Ash'ari, Kitab a/-Ibana'‘An Usil « 
[Treatise on the Exposition of the Fundamentals of Religion], 2nd ed. (H 
1367/1948). English translation, by W. C. Klein, a/-Ibana ‘An Usiil Al-Diy 
Elucidation of Islam's Foundation (New Haven, 1940). 
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injustice are mere expressions of God’s Will, 
guish between justice and injustice? One of the 

unclarified in the Mu'tazilite doctrine of 
i ip between Justice and the Law, although 
id express an opinion on the matter. Accord- 
all questions relating to justice must be decided in 
the Law. Indeed, all jurists, including Aba Hanifa 
f Reason through analogy) were generally in 
justice is defined in accordance with the Law. Shafi'i, 

an elaborate system of jurisprudence, summed up 
olars by defining justice strictly as ‘‘acting in 
As follower of the Shafi'i school of law, Ash‘ari 
n on legal justice, but he was quite aware that 
re complex from a theological point of view. 
“everything,’’ Ash‘ari asked, did he not like- 
justice? In the Ibana, he pointed out that, 
ational texts state that ‘‘God does not will injustice 
, these texts do not necessarily mean that He did 
Ash’ari went on to explain that they mean: 


do them injustice, because He said “God does not will 

but He did not say ‘‘He does not will their injustice 
"and therefore He does not will to them injustice, even 

ieir injustice to each other, that is, He does not will tol 

if He wills that they do each other injustice.” 


ds, Ash’ari held that God did create injustice as He 
ce, but in an encounter between one man and another, 
pee . . 

justice to the other as he may also do it to himself. In 


t God created the injustice of creatures?” “He created|i it,’ 
ied, “as their injustice, not as His.’’*' In answer to anotl 


e and not as his. If he were unjust for this reason, no creatul 


, i 39. Shafi'i, al-Risala, ed. Shakir (Cairo, 1940), p. 25; trans. M. Khaddu: 
dence (Baltimore, 1961), p. 70. 


Ash'ari, Kitab al-Ibana, p. 58; trans. Klein, op. cit., p. 109. 
Ash'ari, Kitab al-Luma’, tans. McCarthy, p. 63. 
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would be unjust. Hence, since one who is unjust is not unjust because 
he makes injustice as another's injustice, God is not necessarily unjus 5, Aa : 5 
because He created injustice as another's and not as His.” ie of this distinction, man is not considered 
snt for whom the question of justice is irrelevant, 


However, critics of the doctrine of predestination, whether Mu'tzy; ae a part for which he would be responsi- 


lites or others, continued to hold that the question of responsibiliy, 
for injustice remained still unresolved. The Mu'tazila proposed th. 
doctrine of voluntarism (ikhtiyar) in order to hold man responsible fo; 
his acts, but this doctrine was unacceptable to Sunni theologian 
because it compromised the attribute of God’s Will. Ash‘ari, aware of 
the implications of the doctrine of God’s Will, tried to make a distin 
tion between injustice created for mankind generally and injustice 
created for the individual. Both were created by God, said Ash'ari 
but while the individual has nothing to do with the former, he is able 


it became possible for Ash‘ari’s followers to 
tor in the realization of justice. 

sition was not new. It was used by earlier theo- 
iety of meanings, but as a doctrine attributed to 
t that man had been assigned a certain respon- 
n the framework of God’s ordering of human 
quite careful not to over-emphasize the 


to play a certain limited role in the latter by personal initiative. This or. In Ibana, composed shortly after his conversion, he 
initiative is a form of human responsibility called ‘‘kasb’’ (acquis jot yet begun to talk about the concept of acquisition (kasb) 
tion), by virtue of which man endeavors to pursue justice and avoid hough he erm “‘iktisab al'-Ibad’’ (the acquisition of men), 
injustice, for which he merits reward. Ash‘ari’s concept of acquisition he in : ‘there cannot be within the framework of God’s 


though a corollary of the doctrine of predestination, came under the 
attack by the adyocates of yoluntarism, as it conceals an element of 
human will. 


uisition on the part of man which God does not 
Kitab al-Luma’, written later when his ideas about 


Justice as the Expression of Human Endeavor: 
The Doctrine of Acquisition 


azila’s retort that kasb (acquisition) was nothing 
gadat (capacity), implied in the doctrine of volun- 
‘In answer to an interlocutor (a Mu'tazilite), who 
acquisition be a creation, then why do you deny that 
ator?”’ Ashiari replied: 


Owing to the extreme positions taken by Rationalists and Revelation- 
ists, no fully satisfactory answer to the question of human responsibil 
ity for justice and injustice was found. But if Sunnism were ever t 
endure, a positive approach to demonstrate the strength of Sunni 
dependence on Revelation had become necessary. The doctrine of 


‘My acquisition is a creation of mine in such ways 


acquisition (kasb), though still vague and controversial, attracted the I y that I Sralitslercaror?1f li were the creator of ray) acqui- 
attention of many Reyelationist theologians. In accordance with this tion, when is teally a creation of God, then God Himself would be 
doctrine, man can acquire (yaktasib), by his own endeavors, certain d necessary motion which He creates in one who moves 

acts created by God for him and for which he (man) would be held ¢ by Sine Re osnb cy occause God creates it as the moma 


ef, we are not constrained by what they say, because our ac 


responsible. By this subtle distinction between creation and : a creation of another. 


tion—presumably the latter implying some form of contingent capa 
the Islamic Doctrine of Acquisition,’’ Journal of the Ro: 
pts. 3 and 5, pp. 234-47. 

pagan lbane, p. 52; trans. Klein, of. cit., p. 103. 


42. Ibid., p. 63. Similarly, in answer to the question of whether evil is { 
Ash’ati replied, “I maintain that evil is from God in the sense that He create 
for another, not for himself’’ (ibid. , pp. 67-68). 
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In other words, Ash’ari stopped short of saying that man posse, 
the capacity of acting, because acting might imply creation: he »,, 
fetred to describe man’s role as a ‘‘doer’’ rather than as a “‘cteato, 
It is perhaps hardly necessary to say that Ash’ari’s insistence on , 
difference between creation and acquisition was essentially ye), 
leaving the larger problem of the relationship between the dociri. 
of omnipotence and acquisition unresolved. No matter how deep ay 
impression he had made on the public, who acclaimed his defense oy 
Sunnism, his tasks had not been fully accomplished. It therefore {¢ 
upon his successors to redefine the concept of acquisition and to wo 
out a more constructive correlation between Revelation and Reason 

From among his contemporaries, Ash‘ari was challenged by thre. 
leading scholars: al-Tahawi (d. 321/933), al-Maturidi (d. 333/944 
and al-Baqillani (d. 403/1012). The first, although essentially trad 
tional in outlook, criticized Ash’ari’s position on the relationship 
between human capacity and justice. In his theological treatise, oftey 
called the Tahawi Creed (al-Tahawiya),” Tahawi rejected Ash’ 
doctrine that God created injustice for men, since God could not x 
described as unjust, nor could He impose a duty beyond man's capa 
ity. In explaining his position, he said: 


The acts of man are God's creation and man’s acquisition. God does 
not impose on man any duties which he is unable to perform, and mer 
have the capacity to perform the duties imposed.“ 


In the form in which he stated his doctrine, Tahawi sought | 
define and correlate man’s capacity within the framework of God's 
Will. In brief, his doctrine may be summarized as follows: The acqui 
sition of human acts, originally created by God, became a reality o1 
Earth as the product of man’s capacity.” 

Tahawi's brief exposition of the doctrine of human capacity wa 
more elaborately elucidated by two other theologians—Abi Mansi 
al-Maturidi and Aba Bakr al-Baqillani®—who asserted, in no uncer 

46. Ibid, pp. 39-40; trans. 57-58. 


47. Abo Ja'far Ahmad B. Muhammad al-Tahawi, Bayan a/-Sunna we ol-Jamas 
[Creed of the Partisans of Sunna], ed. al-Tabbakh (Aleppo, 1344). See comsentary on 


(Cairo, 1373/1953). 
48. Tahawi, Bayan, p. 9 (translation with literal alterations from W. \V 
cit., p. 151). 
49. Tahawi, Sharh al-Tahawiya, pp. 368-79. 
50. For the life of Baqillani, see Ibn Khallikan, Wafayat a/-'Ayan, Ill, 4 


the Tahawi Creed, entitled Sharh al-Tahdwiya fi al-'Aqida al-Salafiya Shakir 


ICAL JUSTICE 61 


Reason for the interpretation of Revela- 
igh al-Akbar,*’ Maturidi set forth the Sunni 
ional overtone which may be considered as the 
ines of Ash’ari and the Mu'tazila. In the 
| to Aba Hanifa, the doctrine of kasb is stated 


it God creates them and they are caused by 
is decision and His decree.” 


¢ sense that they are the product of his own 
denoting that they are acquired within 


the meaning of kasb (acquisition) had not 
a's time and its insertion in the text suggests a 
of the text. In his commentary on the Figh 

ade his position on the doctrine of acquisition 
roduces his own acts by a capacity implanted 


of God, consisting in the originating of capacity in 


ent. However, he did not indicate in the commen- 
justice; instead he dealt with the matter as man’s 
ions in general. Nor did his two distinguished disciples, 
al- Bazdawi (d. 493/ 1099), and al-Nasafi (d. 537/ 1143), 


om Maturidi’s Sharh, the Figh Akbar is an exposition of the Suni 
to Aba Hanifa (d. 150/768), founder of the Hanafi school of 
bstance of both Figh Akbar I and Figh Akbar II may have ge 
Hanifa’s time, the extant literary forms have been co! 
ta critical study of these treatises, see A. J. Wensinck, The Mush 
ige, 1932), chaps. 6 and 8. 
See for translation of the whole text, see Wensinck, op. cit., pp- 
bi Mansi al-Maturidi, Kitab Sharh al-Figh al-Akbar, 2nd ed. (Hyd 
p10. For translation of a portion of the Sharh, see W. M. Watt, 9, 
= also Maturidi, Kitab al-Tawhid, ed. Khulayf (Beirut, 1970), pp. 2 
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add any significant clarification of their master’s doctrines. This tash 
devolved upon another skillful theologian who came into prominen,, 
half a century after Ash'ari—Abua Bakr al-Baqillani (d. 403/19) 
Ash’ari, it will be recalled, was able to criticize the Mu'tazilite do 
trines by indicating the shortcomings of the Rationalist method, by, 
he left the task of providing a constructive rationale for Sunnis, 
unfinished. It was indeed al-Baqillani who established it on a fa 
foundation and prepared the way for Aba Hamid al-Ghazzili (4 
504/1111) to reconstruct from the works of his predecessors an elabo 
rate structure of the Sunni creed which might be regarded as a happy 
compromise between Rationalists and Revelationists. 

In his theological inquiry,* Baqillani proposed a method of answer 
ing questions by first making a distinction between divine and human 
knowledge. The latter, he said, is derived from both Revelation and 
Reason, whereas the former is necessarily dependent on Revelation 
because Reason is inadequate for man’s comprehension of divine 
knowledge and the method applied to human affairs, with whos 
nature man is acquainted, cannot be applied with the same rigor 
divine matters whose nature is entirely unknown to man.” In the ux 
of Reason, he proposed applying the method of istidlal (deduction 
by virtue of which man derives knowledge about the unknown from 
the known (al-gha'ib min al-shahid); but al-Baqillani pointed ow 

that transcendental questions belong to an entirely different world, « 
which the rational method is inapplicable.” 

By his acceptance of the dual method of Revelation and Reason, al 
Baqillani sought to combine the Ash‘ari and Mu'tazilite theological 
concepts and defended Sunnism against the rising tide of Shi'i oppo- 
sition.” He supported Ash’ari on the relationship between Law and 


54. See Abi al-Yusr al-Bazdawi, Kitab Usual al-Din, ed. Linss (Cairo, 138 
pp. 42-43, 99-110. 

55. For his life, see Qadi ‘lyad B. Misa, Tartib a/-Madarik wa Tagrib al-Masilit 
manuscript reprinted in M. M. al-Khudayri and M. A. Abi Rida, Bagi/lani’s 2 
Tamhid (Cairo, 1946), pp. 241-56. 

56. See Baqillani, Kitab al-Tambid, ed. McCarthy (Beirut, 1956); and Kitab a 
Insaf, ed. Kawthari (Cairo, 1382/1963). 

57. Baqillani, a/-Tamhid, p. 61ff.; a/-Insaf, p. 13ff. 

58. Baqillani, a/-Tamhid, pp. 8-9. Sce also al-Jurjani, Kitab al-Ta'rifat | 
Definitions], ed. G. L. Fliigel (Leipzig, 1845), p. 17. 


59. Baqillani’s successors—Fakhr al-Din al-Razi (d. 606/ 1210), ‘Adud al-Din alli 
(d. 756/1355) and others—carried this tradition a step further and prepxed the 


ground for modern religious reformers like Afghani, ‘Abduh and Raziq to t 
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srived from the Revelation—but he disagreed with 
» of acquisition. He maintained that acts 
in the province of human knowledge, 
; done by man may not necessarily fall into the 
cts over which man has no control, such as 
‘are obviously involuntary (idtirariya), but 
and fasting, over which man can exefcise 
tiyariya) and should fall into the category of 
therefore, they are subject to Reason. While the 
c sredicated by God, the voluntary acts are the 
1, for which man is held responsible.” The latter, 
ndeavor (kasb), would be partly determined by 
by Reason. It is taken for granted that all the 
just, including sickness, the suffering of chil- 
t is inconceivable that God would inflict an 
ssible to know from the Revelation the under- 


ling of lies and acts of disobedience?, asked an 
ani said in reply that it is inconceivable that God 
ause the lie is an evil in itself, but because He is 
elation as truthful, and therefore it is inconceiv- 
as a liar. As to whether it is possible for God to 
¢ of disobey the Law, Bagqillani seems to have held 
erever they had been predicated by Him and not 
ible lies or disobediences.“ For instance, God has 
lies are permissible in certain extraordinary circum- 
when the believer is concerned about his safety in the 
he territory of war), but in normal circumstances the 
ed to conduct himself in accordance with the princi- 


t q 
ity coincides with human acts and does not precede the act | 


ini, a/-Tamhid, chap. 35. 
pp. 342-43. 
+p. 343. 

d., pp. 325-27. 
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ple of good faith (the niya).® It is remarkable that not long af 
Ash‘ari had violently reacted against the Mu'tazila’s Ration alse 7 
Baqillani consciously sought to reconcile Revelation with Reason, thy 
preparing the ground first for Gazzali and later for modern teforme, 
to advocate Reason as a method in the contemporary round of debate 
over justice and other measures of reform.” 


ic offices and the Mu'tazila movement was 
owing to such scholars as Ibn Babawayh (d. 
i (d. 726/1326) and al-Majlisi (d. 1112/ 
trines of justice and legitimacy were reformu- 
lished on a firm basis. The fundamental 
early and succinctly set forth by al-Hilli, 


that human knowledge (‘ilm) about God’s 
nes are derived from both Revelation and 
is claim to use Reason through consensus 
use Reason through deduction (istidlal).@ If 
rogative of the Imam, after his disappearance 


Heterodox Doctrines of Justice 


The re-establishment of Sunnism as the official creed under ‘Abbixid 
rule not unnaturally induced Shi'i followers to sympathize with 
Muttazilite thought (especially in its emphasis on justice) in which 
they found justification for their claim to legitimacy. From the time of ujtahids) claimed to exercise it collectively on 
the disappearance of the twelfth Imam in 260/874, the Shi’ scholas ‘ ligion.” 
began to realize that their claims to political justice would be > Like the Mu'tazila, the Shi'a maintain that justice is a divine 
enhanced if they rested on Mu'tazilite doctrines and the rational ) God's Essence and Oneness. Likewise, they set 
method. Their participation in the debate about justice in Mu'tazilite : Divine and Rational; the first flows from 
circles aroused sympathy with Shi'i pretenders to the Imamate of mm Reason. By virtue of Reason, man can distin- 
Justice. After the establishment of Buwayhid rule in ‘Iraq and Persia ood and evil and is inclined to pursue the path of 
(from the fourth/tenth to the fifth/eleventh centuries) and Fatimid njustice.” Long before Hilli, Babawayh stated that 
tule in Egypt (from the fourth/tenth to the sixth/twelfth centuries) 0 be just; He Himself treats us with something 
the Shi'i creed and jurisprudence were refined and reformulated on ie Grace (tafaddul).’’" Both are agreed that 
rationalist grounds, and a widespread propaganda campaign was set t predicated by God. 
in motion for the reassertion of Shi‘ism. The movement, though not e agent (fail bi al-ikhtiyar) and the author of his 
lacking in vigor, was divided into three major subdivisions, each advo. i unjust, for which he is solely responsible. For, 
cating a different standard of justice, which ultimately weakened € injustice, He would be “‘the most unjust of unjust 
them as a whole. \sh’ari doctrine, according to Hilli, which describes 
First, the Ithna ‘Ashari or the Twelvers, also called the Ja'fari (after f everything,” is inconsistent with the concepts of 
the name of Ja’far al-Sadiq, who died in 148/765), is the earliest and 
perhaps the most active sect in Islamic lands. Its followers spread fror 
southern ‘Iraq into Persia and beyond. Gradually it came to prevail 
over Sunnism in Persia, where it became the official creed at the 
opening of the tenth/sixteenth century. From the time of Buwayhid 
tule, especially under the enlightened Vizir al-Sahib B. ‘Abbad (326 
841-385/996), a man of letters in his own right, Mu'tazilite scholars 


and literary works of Ibn ‘Abbad, see Ibn ‘Abbad, a/-Ibai 
di \Elucidation of the Doctrines of the Partisans of Justi 
dat, ed. Yasin (Najaf, 1372/1953), pp. 5-28. 

ni practice, ijyma’ is the agreement of the community exerci: db 
May of may not afrive at a decision by Reason, but istidlal is a form of 


65. Ibid., pp. 343-44. For the meaning of dar al-harb, see chap. 7, se 
Justice and the Islamic Public Order. 
66. See chap. 9. 
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cise God’s Sovereignty, are by nature sinless (ma'sim) and infalji < ~ f 
and therefore can do no wrong. They are indeed the just rulers. 

4. Since justice is inherent in the Imamate, it is taken for prante 
that as long as the Imam is in evidence, justice would be realized », 
Earth; but after his disappearance, the Shi‘i community became , 
flock without a shepherd when it passed under the domination oi uranic Revelation. So abstract and differ- 
Sunni tyrants (the Imams of injustice). No matter how careful a Shi iterpretation, this method has earned for 
may be to escape evil, he cannot avoid persecution and injustice unk. ; |] another n: Batiniya. 
he resorts to dissimulation (taqiya), a form of a defense mechanism by | Thelesmblchimen Fatimid tule, first in Northwest Africa and 
virtue of which he declares his allegiance to the Sunni Caliph, b | Egypt an 567/909-1171), set in motion an active 
inwardly he should remain loyal to the Shi'i Imam and his teachings Islamic lands against Sunni legitimacy in 
The practice of taqiya, though implying repudiation of Shi‘ism, is no, itimacy,’’ a Shi'i concept of political justice. 

considered an act of injustice on the grounds that ‘‘iman’’ (belief) pee embodiment of a higher level oi jus- 

considered essentially an inward and not an outward act of comm. 

ment, and therefore the practice of taqiya does not necessarily com 

promise the Shi'i standard of justice. Under the Sunni creed, the 

taqiya is considered inconsistent with the principle of the niya (good 
faith) without which the concept of justice is reduced to petsone| 
convenience. 

The second major Shi‘i subdivision is the Isma‘ili sect. Taking i 
name from Isma‘il, son of the sixth Imam of the Twelvers, Jafar 
Sadiq, the sect formed the second largest Shi'i community in Islami 
lands. The split took place over a difference of opinion on the specifi mac late Sunnism and Sunni concepts of justice on a 
meaning of legitimacy. While Ja'far al-Sadiq was still alive, his oldes henteve fearionithan before. 
son Isma‘il died in 146/762. The majority was in favor of the succes Ii subdivision is the Zaydi sect. The Zaydis are 
sion of Misa, second son of Imam Jafar, but others held that the € in their claims to legitimacy and the nearest to 
Imamate should be bequeathed to Muhammad, Isma‘il’s son, and novement, it had its origin with Zayd, grandson of al- 

they considered both Isma‘il’s and his son together as the seventh r- 
Imam, as legitimacy would be questionable were succession to pas 

from brother to brother rather than from father to the elder son. Thu: 
those who insisted on the Imamate of Isma'il came to be knc 
Isma'ilis or Seveners (followers of the seventh Imam). 

From a split on legitimacy—a basic concept of political 
other credal variants ensued. The Isma'ili Imam is consider: 
session of an esoteric knowledge of ta'lim (teachings), deriv 
Divine source, and therefore such teachings are taken ¢ 
embodiment of Divine Justice. Since the Imam is clothed wi! 


by the Isma‘ilis more than others, his 
‘without question as the final word on 
the ta’wil (metaphorism), which indeed all 
ilis considered it a higher science—the 
ledge)—for an understanding of the 


free will (ikhtiyar), and human responsi- 
ism an appealing set of doctrines in Sunni 
anc che | eo on Sunni legitimacy and political 


ism Rnd: against the ‘Abbasid Caliphate. 
wnfall of Fatimi rule did the controversy subside. 
owever, prompted, first such great ee 


ee in ‘Iraq where he declared his uprising against the Umayyac 
§ in 122/740. Some of his followers, led by al-Qasim a 


stice— 
iN pos 
rom 4 

the 


niess 


ae followers, called ihe partisans of Shaykh al-Jabal (Old 

me notorious as the Assassins (Hashshashin). Engaged in t 
in political assassinations, they were nicknamed the 
S. Hodgson, The Order of the Assassins (The Hague, 1963), p 


73. Hilli, op. ctt., pp. 44-45; Ibn Babawayh, of. cit., pp. 99-100 
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(d. 246/860), resumed the struggle after him and were able to estat 
lish an independent ‘Alid dynasty in the Yaman, claiming Zain 
their first Imam. 
. The Zaydi standard of political justice is based partly on the pring 
| ple of membership in the Prophet's House but mainly on the person, 
qualities and qualifications of the candidate for the Imamate. Accor} 
Ha ing to this standard, ‘Ali’s claim to legitimacy, though stemming fron 
i | his membership in the Prophet's House, rested above all on his supe 
| rior qualities—courage, wisdom and knowledge of Religion ang 
Law—which he is considered to have possessed. Nor do the Zaydi 
ascribe to the Imam any esoteric knowledge or super-human qualitie; 
such as sinlessness (‘isma) and infallibility. Indeed, the Imam may be 
chosen from among any worthy member of the ‘Alid house, notwith 
standing direct descent. The Zaydi principle of legitimacy is obviously 
a combination of the Sunni principle of election and the Shi'i requite. 
ments of membership in the ‘Alid’s house. Above all, the candidate 
must be a person of good character and able to administer justice ir 
accordance with the Law. Moreover, the Zaydis rejected the tagiys 
(dissimulation) and other practices, as they are inconsistent with the 
notion of justice, which led to the isolation of the Shi'a from the 
larger Sunni community. No major barrier to dealing with other 
believers exists in the creed, but the inaccessability of the region in 
which it spread kept its followers in isolation from others and helped 
maintain their independence.” 

The Zaydi concept of justice seems to have been derived mainly 
from Mu'tazilite sources. Zayd, to whom the Zaydis traditionally 
ascribe most of their teachings, is said to have met Wasil Ibn ‘Ata, a 
forerunner of the Mu'tazilite movement, and adopted from him the 
doctrine of the intermediate position as a penalty for the grave sin 
ner.” But Zayd seems to have been opposed to taqiya and called for an 
open rebellion (khuraj) against the Umayyad Caliph Hisham (d. 125 
742), on the grounds of his alleged injustices against Zaydi followers 

Zayd also rejected the doctrine of predestination, which the Umayyad 
house had advocated as justification of its legitimacy, and he sup- 
ported the doctrines of qadar and free will.” 


75. For an early account of the Zaydi creed, see Ash’ari, Maga/at, |, \ 
Shahrastani, a/-Milal wa al-Nihal, 1, 115-18. For a modern study, see Abroad M 
Subhi, a/-Zaydfya (Cairo, 1980). : 

76. See chap. 2, section on Political Justice as Retribution. 

77. Ibn al-Murtada, a/-Munya wa al-Amal, p. 8. 
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xf the Zaydi movement, however, were the 

) maintained a close touch with Mu'tazilite 
uential were al-Qasim al-Rassi (d. 246/ 
isayn (d. 298/911). Rassi, who claimed to 
id down the fundamental teachings of 
he creed, according to him, are three: Rea- 
id the Prophets’ Traditions. But Reason, he 
et sources. By virtue of Reason, implanted 
ible to comprehend the meaning of Revela- 
irces. Perhaps no other founding father had 
on in the Zaydi Creed more than Rassi. 
the Mu'tazilite ‘‘five principles,’’”* however, 
tions. The doctrines of Oneness (tawhid) 
fe in particular stressed, became the most com- 
1is followers.” 

Yahya Ibn al-Husayn may be regarded as the 


spent most of his life in study and scholarly 
ith of his father, Imam al-Husayn, in 280/893. 
proclaimed Imam than he proceeded to San‘a’, 
ent, and began at once to govern the country 
with the Law. He met resistance in rural areas 
him to engage in bloody battles before the country 
In 298/910 he suddenly died, probably by poison 


basic Mu'tazilite teachings, with an emphasis on legal 
(to interpret Revelation by Reason, but in reality 
urces (Qur'an and Traditions) were to him overridin 
the doctrine that “God is the Creator of everything 
but, he said, God did not say that He created man’s 


‘interpretation, it affirmed the Zaydi commitmer 
understanding of Revelation. 


dl wa al-Tawhid |Treatises on Justice and Oneness) ( 
2-40, 144-56, 158-59. 
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Zaydi principles, according to Imam Yahya, are binding no, 


on individual believers but, above all, on the Imam himself. | Pa 

Imam misapplies the Law, or fails to observe it, he can no lope 

il | considered as a Just Imam and should be removed. In contras, vith 

the doctrines of other Shi sects, the Zaydi doctrine relegates ultima, 
| responsibility to the community and deprives the Imam of Sinlessnes 

| He is liable to err and inflict injustice, for which he would be respons, 

| ble.” 

i Scholars who followed the Imams Rassi and Yahya may be divide 
into two categories: some were inclined to pursue more closely Muy 
zilite doctrines and emphasized Reason; others proved mote consery, 
tive and tended to stress the Revelation. Both, however, were in apte, 
ment that Revelation and Reason were indispensable, regardless of 
which one depended on the other. 

The significance of the Zaydi interest in Reason and in particular ip 
Mu'tazilite thought is not so much in the originality of Zaydi doctrine 
as in Zaydi concern to perpetuate the Mu'tazilite thought, the origina, 
sources of which had been destroyed in other Islamic lands. Had such ‘means of communication are different from 
works as those of Qadi ‘Abd al-Jabbar and others not been preserved ational Beeiierwises/and belong to the realm of 
and recently brought to light, our knowledge of Mu'tazilite though, ‘vine ill Pa ook in Beteemihear tasays the Safi. ‘for the 

would haye been completely dependent on the inadequate summatie ithin you.” : ; 

provided inithe works of their critics." all men can gain Divine Justice by mentioning 

d or by praying to Him, because not everyone is able 


 Mu'tazila), Safi justice is a manifestation 
gained directly from union with God and 


mm, nor indeed in anthropomorphic terms, 
poetic symbols like Light, Beauty, and 
ie words which the Sifis are fond of using are 
ibe, but rather to manifest an ultimate reality 
pt of al-haqq (Truth), in which the highest 
this reason, they call themselves ‘‘ahl al- 
ruth, and their notion of Divine Justice is 
manifestation of, the Truth. The Sifis do not 
uund in order for His Justice to be sought; 
- channels of spiritual communication: the 
hich knows God; the “‘rah’’ (spirit), which loves 


” (inward secret), which contemplates Him. Vague 


Justice as the Expression of the 
Beauty and Love of God 


No less concerned about Divine Justice were the Sifis (mystics), who 
developed their own notions of justice and tried to achieve it by an 
entirely different method from all other believers. They eae! botk the would-be mystic) become a Safi. It is 
the form and substance of theological justice and tried by direct con- iscipline requiring patience and indifference to hardship wi 
tact with God to realize Divine Justice by meditation ois spiritual ran ¢ Writers on Sufism enumerate several “‘stage 
exercises without an intermediary. Thus, whereas theological justice is 1 as Meditation, nearness to God, love, fear, 
defined in terms of human acts created by God (the Ash'arites) ot d others), which must be achieved. While the 


to the goal of union with the ultimate Reality | 


80. For Imam Yahya’s major works, see ‘Umara, of. cit., II, 34ff.; for z 
of his doctrines, see Subhi, of. cit., pp. 150-211. 

81. For the discovery and compilation of the works of Qadi ‘Abd al 
Mu'tazilite thought, see G. Anawati, et al., ‘‘Une Somme inedite de théolopie M 
zilite: le Moghni du gadi ‘Abd al-Jabbar,"’ Mé/ange de J'institut Domin 
Etudes Orientales, IV (1957), 281-316; V (1958), 417-24. 


positions over which full control is rarely achie 
m God into his heart,’ says the Safi, “wit 
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able to repel them when they come or to retain them when they p 
Only after having attended to all ‘‘stages’’ and having become ey, i 
enced in the “‘states,’’ which God may or may not grant, ape 
person reach one or more of the levels of mystic consciousness 
levels are “‘al-ma‘rifa’’ (knowledge), and al-haqiqa (Truth), where on 
realizes that “knowledge,” ‘‘knower’’ and ‘“‘known’’ are but One 
The goal of the Sufi is said to be the ‘‘apprehension of al-h,. 
(truth)’’;“ but the intent lies deeper in the inner desire to « 
perfection by spiritual exercises in search of the Divine. The cul 
tion of the process is the threshold where the soul becomes isola,.) 
from everything foreign to itself, from all that is not Divine. Wh, 
the soul is finally united with the Divine, the Sufi is transform, 
from the state of “‘al-fana’”’ (literally: extinction), the reality of exiy 
ence to the state of “al-haqq,”’ the ultimate reality or the reality of 
union with the Divine. One of the Sufis, Husayn B. Mansir al-Hal\j 
(d. 309/922), who declared to have achieved union with God, used iy 
say, “Ana al-Haqq’”’ (I am the Truth). For this declaration he wa 
accused of heresy and brought to trial. He was condemned to death 
and executed by beheading and crucifixion.” 
The Sufis were men of piety and uprightness who despaired in 
finding evil, corruption and injustice in society; they tried to urge 
like-minded men to pursue the Sufi way of life and to give an example 
of how to seek justice in the Kingdom of God.” Divine Justice, hov- 
ever, in the eyes of the Safi, is not the reward in the hereafter, but the 
possession of the light, beauty, and love of God. By possessing thes 
qualities, the Sufi attains an inward satisfaction for having pursued 
the path of the Truth, the path of purity and justice. His minds 
constantly preoccupied with the name of God and his soul is often 


$ the 


They 


tormented with an admixture of passion and love. Perhaps the mos 


outspoken about the love of God, al-Hallaj cried: 


About God's Love I hover 
While I have breath, 


83. R. A. Nicholson, The Mystics of Islam (London, 1963), p. 29 


84. This saying is attributed to Ma'raf al-Karkhi (d. 198/812). He i: dered 


one of the founders of the earliest of the Safi orders. See R. A. Nichols 
History of the Arabs (Cambridge, 1953), pp. 385-86. 

85. For the life and mystical philosophy of al-Hallaj, see Louis Ma 
Passion de Husayn Ibn Mansiir Hallaj (Paris, n. ed., 1975); trans. Herbert 
Passton of al-Hallaj (Princeton, 1982), 4 vols. 

86. Some may have found in the Safi way of life an escape from exister 
a society full of evil and injustice. 
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loved and becomes impatient and restless 
m, and cannot rest with anyone except 


flees from him. He is cut off from all habits 
unces sensual passion, and turns towards the 
‘to the law of love and knows God by His 


-185/ 801), a female mystic, identified her 
nan. She said: 


of this world Thou hast allotted to me, bestow 
id whatever share of the next world Thou hast 
on Thy friends. Thou art enough for me. 

hip Thee in fear of Hell, burn me in Hell; and if 1 
of Paradise, exclude me from Paradise; but if I 

© own sake, withhold not Thine everlasting 


uty of God, always expressed in poetic words (for 
€ praise of God in poetry) are symbolic, denoting 
‘as a whole, since the Kingdom of God is not 
, but for all men. Only in the Kingdom of God 
fealized; it is in the light, beauty, and love 


stice and injustice? Can they possibly exist in God's 
nly love and beauty are sought? 
egan to fall under theological and philosophical influ: 


aym, Hilyat al-Awliya', X, 61 (trans. in A. J. Arberry, Sufism 

2). 

, Op. cit., pp. 307-8. 

son, Mystics of Islam, p. 115; Arberty, Sufism, pp. 42-43. Fi 
ideas of Rabi'a, see Margaret Smith, Rabi'a the Mystic (Cam 
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considered to have strayed from the fundamental teachings of 
Nor were the Sufis concerned about theological and Philo bhi 
questions, as they considered their pathway by direct union w rn 3 
to be a surer way to the Truth than theological and philosophi-, 
speculation. But Sufism began to fall under theological a 
sophical influences toward the turn of the fifth/eleventh century, x 
the ostracism from which the Sifis had suffered in theological 4 ; 
philosophical circles began to change. The theologian Abii Hamid 
Ghazzali (d. 504/1111), himself a Sufi in his own right, was pethap 
the most instrumental in reconciling Sufism with other Islamic d 
plines, making it crystal clear that despite the limitation of ea¢, 
discipline, all had the same goal of seeking the Truth in one's oy; 
way.” The most illustrious figures after Ghazzali who contributed: 
this marriage between Sufism and the other disciplines were Suhta 
wardi (d. 587/1191), Muhyi al-Din B. al-'Arabi (d. 638/ 1240) and 
Sadr al-Din al-Shirazi (d. 1050/1640). Of these, only two—Ghazzi 
and Ibn ‘Arabi—were interested directly or indirectly in justice, while 
the interest of the others lay in highly abstract theological doctrine 
that had little or no relevance to justice. Although Ghazzali wiox 
more extensively than Ibn’Arabi on justice, especially about its phi 
sophical and ethical aspects,” Ibn‘Arabi dealt with justice from: 
strictly Sufi perspective.” 

Perhaps more than any other Sufi, Ibn ‘Arabi expressed a panthei 


tic view of religion, a view which is universal and not necessarily 
exclusive in nature. All religions, he maintained, from idolatry to the 
highest form, are pathways leading to one general and straightforward 
path (al-tariq al-amam), which ultimately leads to the One God (tatig 
al-ahadiya).” He talked about wahdat a-wujid (oneness of being) as2 
universal manifestation, and considered that his spiritual experience 


90. For Ghazzali’s conversion to mysticism, see his intellectual autobiography, 


Mungqidh Min al-Dalal, ed. Jabr (Beirut, 1959) and a French translation t 
For an English translation, see W. M. Watt, The Faith and Practice 
(London, 1953). 

91. See chap. 5, section on Ethical Justice as the Expression of Divin 

92, For the life of Ibn al-'Arabi, see Ibrahim B. ‘Abd-Allah al-Qari 
‘Arabi, ed. Munajjid (Beirut, 1959), with a bibliography consisting of tt 
al-‘Arabi as well as the original sources about his life, pp. 9-12. For am 
of Ibn ‘Arabi’s Safi philosophy, see A. E. Affifi, The Mystical Philosop 
Din Ibnu'l ‘Arabi (Cambridge, 1933). 

93. Ibn ‘Arabi, Fusws al-Hikam [Bezels of Wisdom] (Cairo, 13( 
and passim. 
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were confined not only to believers—his co-religionists—but were 
equally applicable to all other believers and unbelievers. In verse, he 
summed up his view of religions as follows: 


People have formed different beliefs about God, 
And! behold all that eye believe.™ 


love, but to Ibn ‘Arabi the object of all religions is 
ls them together and expresses their inward urge for 


hipped.” 
Moreover, Ibn ‘Arabi held that God’s Beauty is the ultimate basis 
of Love. His beauty is the source of all forms of beauty and the 
expression of His perfection. It is also the cause of creation and the 
cause of man’s worship of God. All Sufis are agreed on the premise 
that Love and Beauty are the expression of God’s essence and perfec- 
tion; but Ibn ‘Arabi is the only one who considered Beauty the basis of 
Love. Since, to the Sufis, Divine Justice is an expression of Love and 
Beauty, to Ibn “Arabi its ultimate source must be Beauty. 
As a thinker who dealt with Sufi as well as theological questions, 
Ibn ‘Arabi tried to give a Sufi view of the doctrine of voluntarism and 


94. Ibn ‘Arabi, a/-Futihat al-Makkiya (Makkan Revelations], Ill, 175 (trans. 
“Affifl, p. cif., p. 151). 
95. In verse, Ibn ‘Arabi says: 
My heart is capable of every form, 
A cloister for the monk, a fan for idols, 
A posture for gazelles, the pilgrim's Ka'ba, 
The Tables of the Torah, the Qur'an. 


See Ibn ‘Arabi’s Tarjumanu'] Ashwaq, ed. Nicholson, p. 19. 


96. Ibn ‘Arabi, Fusa#s, pp. 387 and 390, trans. ‘Affifi, op. c#t., p. 151. He also 


says: 


Love is the faith I hold: Whenever turn 
His camels come, still the true faith is mine. 


Ibn ‘Arabi’s Tarjumanu'l Ashwaq, ed. Nicholson, p. 19.—He maintains that the — 
Revelation in Q. XXV, 45 embodies this meaning of God's love (see ‘Affifi, op. cit. 
p. 151, n. 4). 
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involuntarism which had long occupied the minds of believers an f 
which neither the Mu'tazilites nor Ash’arites had given a final — 
In his comment on the Revelation, ‘‘God is not unjust to His ;,. 
vants’’ (Q. III, 178), Ibn “Arabi gives his answer as follows 


I (God) did not ordain polytheism which dooms them to misery, and 
then demand of them what lay not in their power to perform. No, | 
dealt with them only according as I knew them, and | knew them only 
by what they “gave” me from themselves, of what they themselves 
really are. Hence if there is any wrong, they are the wrongdoers. | said 
to them nothing except what my Essence decreed that | should say « 
them, and my Essence is known to me as itis. . . . It is mine to say and 
it is for them to obey or not to obey.” 


However, although Ibn ‘Arabi concedes a larger margin of fr 
choice (ikhtiyar) to the believer, he still maintains that in the broade; 
sense of the term man’s circle of voluntary acts must by necessity fa) 
within the larger circle of involuntary acts predicated by God. Thu; 
in the Kingdom of God, where man is in a union with Him, the Sif 
answer to the problem of predestination versus free will has not cw. 
tied it beyond where the later Ash‘arites—Baqillani and Ghazzili- 

had left it. God, said Ghazzali, created all human acts and gave 
the capacity (qadar) to act through Reason.” 

Ibn “Arabi sought to express himself in abstract philosophical tems 
without reference to the familiar theological doctrines. Above all, he 
felt the compulsion to free himself from all conventional concepts of 
value—good and evil, right and wrong, justice and injustice—consid. 
ering them subjective and relative to human knowledge. The only 

objective good is the good of God, which is His existence and being 
Everything else, indeed all yalues—good and evil, justice and injus 
tice—come from God; they are the unfolding of His acts, and man 
calls them right and wrong, or just and unjust acts. But the goodnes 
of God and His Will stand supreme as an expression of His absolute 
and pure being.” 


Man 


The Sufi movement, having certain objectives in common wit! 


97. Ibn ‘Arabi, Fuss, p. 237 trans. ‘Affifi, op. cit., p. 152. 


y 98. Aba Hamid al-Ghazzali, Kitab al-lgtisad fi al-I'tigad (Cairo, 
v/s 


pp. 42 


99. The doctrine of Being as an overriding attribute of God has been elu 
Sadr al-Din Shirazi (d. 1050/1642). For Ibn ‘Arabi's view of Being, see ‘Af 


chap. 1; for Shirazi’s views, see F, Rahman, The Philosophy of Mulla Sa adt 
Din al-Shirazi] (Albany, N.Y., 1975). ST Raa al 
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tded, at least in part, as a protest by 

t the prevailing evil and injustice, 
‘or other believers of how to over- 

yy also be regarded as a reaction to 
itellectual discourse, which failed to 
ut the destiny of man and the 
arth. However, by pursuing a style 
from the conventional, the Sufis 
oups as well as the authorities, and 

pon several of their followers before their 
ted and accepted as orthodox. 

fi movement lies in its freedom from the 
th Revelationists and Rationalists, 
Divine Justice. The Sufi notion of 
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x 


ligiosity, but also extended it to all 
is not expected merely to pray and 


e house of justice—the House of 
in the presence of the Perfect Judge—the 

th. This kind of justice is not intended 
tice, embodied in all Eternal Laws, is for 


Philosophical Justice 


—_- 


All men have some natural inclination to justice 
—Aristotle 
He who pursues the pathway of justice would be in posses 
sion of the most fortified garden. 
—al-Kindi 


[ail justice, unlike theological justice, is justi¢ 
defined and determined by philosophers not in accordance with Rev. 
lation, but with Reason, although Muslim philosophers conscious) 
tried to harmonize Reason with Revelation. Like the jus naturale 
philosophical justice is Rational Justice and essentially naturalistic in 
character; and therefore it is eternal and unchangeable irrespective of 
time and place. 

Muslim philosophers, under the impact of Greek philosophy, made 
another attempt to enter the debate on justice with an appeal to 
Reason to provide a rationale for the jus divinum. Earlier, it will be 
recalled, the Mu'tazila tried in earnest to use Reason as a method 
provide a rationale for the jus divinum, but failed. The violent rea 
tion with which they were met was not necessarily against Reason itsel{ 
(indeed, some theologians, including Ash‘ari, themselves used Reasor 
in their discourses); it is mainly because they gave the impression that 
they assigned a higher authority to Reason than to Revelatior 
The aim of Muslim philosophers, often called the falasifa, was not 
to question the authority of Revelation, as the Mu'tazila seemed to 
have attempted, but to seek an understanding of justice as presented 
in the works of Greek philosophers and to make it inte! 
believers without necessarily compromising the creed. Inde: 
ever Muslim philosophers touched upon theological questic 
course of their studies, they tried to demonstrate its harn 
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ch a harmony, they were not always spared 
he attack of theologians, but whether they 
“synthesis of the two—Reason and Revela- 
lip service to Revelation and concealed their 
ill an open question. Only from the 
on justice shall we be able to provide an 
theories of justice of four major philoso- 
bn Sina and Ibn Rushd—will be scruti- 


2 Divine and Natural Justice 
> 
opher to discuss justice within the framework 
and |, slamic concepts was al-Kindi.' Although 
was not essentially with justice, he did indeed 
ecessors to discuss j justice as a rational concept 
for how it could be in harmony with Divine 
eek philosophy, especially in its neo-Platonic 
M discussed in Christian theological circles with 
lis were acquainted, but it was unacceptable to 
haps the first Muslim philosopher who sought to 
yle of thought acceptable to believers. 
ily background and personal qualifications, 
Opportunity to present his philosophical views in 


ent 


al-Ma’miin and al-Mu'tasim—at a time when the Mu'ta 


ib B. Ishaq al-Kindi, often called the philosopher of the 
fab descent), was born in al-Kafa and studied in Basi 
he principal centers of learning. The date of his birth is 
ce that he was probably born around the year 185/ gt n 

hird/ ninth century. He is reputed to have been a di 
Kinda which ruled southern Arabia before Islam, an 
under the caliphs al-Mahdi and Harun al-Rashid. He 
to prominence under two caliphs—al-Ma'min (d. 
1. 227/842)—and acted as a tutor to al-Mu'tasim’s son. 
ladim, ed. Dodge (New York, 1970), Il, 25-26; Ibn 
d. Sayyid (Cairo, 1955), pp. 73-74; Qifti, Ta'rikh al: 
366-78; Ibn Abi Usaybi'a, ‘Uyin al-Anba’ (Beirut, 
\al-Kindt: The Philosopher of the Arabs (Karach 


rab 


jul, 
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zila reached the height of their influence. It was therefore p 

expected nor indeed appropriate for him to disagree with Muay, 

teachings. As a philosopher, he was, of course, in favor of the USE o 

Reason as a method. But contrary to allegations that he was a My ta 

lite, his philosophical studies give no evidence to such allegation, 

they rather indicate that he pursued an independent line of tt 20ughe 
and he even had some differences of opinion with them.’ 
In his philosophical inquiry, al-Kindi covered a wide range of sy}, 
jects (not all his works have yet been recovered) but his prima, 
concern was to seek the truth (al-haqq) in its theoretical and practicy 
settings. As a philosopher, he naturally sought the truth throug, 
Reason. But to believers, there was another channel to it. Reason, by 
maintained, is the instrument with which man can comprehend the 
truth; but in deference to religion, he conceded that there existe 
another pathway—the Revelation—by virtue of which prophets wer 
able to promulgate the truth. Since he considered the ultimate truyh 
is One, whether embodied in the Revelation or obtained throug, 
Reason, the two pathways must be in harmony.’ His method thu; 
stated, he tried to demonstrate his fidelity to both Islam and philow 
phy. Since Greek philosophy was translated into Arabic by Christian 
scholars in the tradition of neo-Platonism (indeed, the so-called 
Aristotle’s theology [uthulujiya] was mistakenly taken to represen 
Aristotle’s own rather than Plotinus’s views) it is possible to accep, 
al-Kindi’s position on the question of the One Truth (al-haqg) 
implying God, as a genuine conviction.‘ 

Perhaps a more convincing argument in favor of his attempted 
solution for the harmony of Reason and Revelation is his distinction 
between the ultimate truth and the practical truth. The ultimar 
truth is One, but it may be different in practice. It is not enough: 
know the ultimate truth, he said, on which Reason and Revelation at 
in agreement; one must know the truth in practice. The latter—the 


Neither 


2. See M. A. Abii Rida, Rasa'i/ al-Kindi al-Falsafiya (Cairo, 1950), |, 27-31: and 
A. L. Ivey, a/-Kindt’s Metaphysics (Albany, N.Y., 1974), chap. 3. 

3. See al-Kindi’s ‘‘On First Philosophy,’ in Abii Rida, of. cif., 1, 96¢%., crans. Ivy 
op. cit., pt. 2, p. 55ff. 

4, For the impact of Greek philosophy on Muslim philosophers, stressing a natu 
ralistic viewpoint, see F. R. Walzer, Greek into Arabic (Oxford, 1926): F £. Pe 
Aristotle and the Arabs (New York, 1968). For the opposite approach, stress 
Islamic viewpoint, see Abt Rida, of. cit., 1, 52-58; Jamil Saliba, a/-Dirasat al-Fal’ 
(Damascus, 1964), I, 110-31. 
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ry concern of the philosopher. In taking 


nm, is Rational Justice. Rational 

is the form of justice with which the 

cerned. Although he accepted the two 
revealed Aristotelian naturalism by an 
wway as the philosopher’s primary 
th justice, perhaps a discussion of 
ight be a clue to whether he accepted 


of al-Sijistani, consisting of aphorisms 
with justice and some other related 


taphy.* The sections relating to al-Kindi’s 
ollows: 


» which may be found in all things, is 
accidental acts contrary to true [i.c., 
Qi) are extremities which go either 

ce]. Thus, justice according to the discrimi- 
| means that one should neither retreat from 

of lean toward a wrong, such as fraud, decep- 
¢ concupiscence (al-shahwa) means that 

| from doing anything which is necessary for 
m that which may afflict the body and the 
vent them from doing noble acts. Justice of 
that one should not be wanting in fortitude, 
ssible physical harms nor to spare an effort to 


on. Therefore, the natural things [i.c., vir- 
fisdom, justice, temperance, and fortitude, 
though deeply rooted in ourselves, are unnatural 


he {al-Kindi] was once asked: who is the most just 
who sticks to the truth, never to depart from it 
acting in accordance with the obligations imposed 
| “*And who is the most temperate among men?” hi 


aphy of al-Kindi's works, sec Atiyeh, op. cit., pp. 14 
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was asked. “‘He who maintains a just balance over his desires (shahy 
watih): he will never satisfy them beyond that which is indispensable 
for the preservation of himself in accordance with the rules of Reas 
and the requirements of existence,’’ he replied. 


10452 And he was asked: What are the human virtues? ‘They 
are wisdom, justice, temperance and fortitude in all [actions},”' he 
replied. 


108. And he was asked: Who is the one most praiseworthy in the 
eyes of wisemen? “‘The Creator of everything, may His praise be glori 
fied, Who made it the evidence for the vindication of His Creation and 
Existence, may His praise be glorified,’’ he replied. And he was asked 
What is the evidence for the vindication of His Creation? “‘Justice,"" he 
replied, “‘for everything which is upright (a! mu'tadil) is enduring and 
any departure from uprightness is liable to vanish and decay. By virtue 
of His existence, may His praise be glorified, Reason came into being 
and through it we realized that we have been created. Thus [we real- 

ized that] there must exist a Creator.'’® 


From these as well as from other passages, a general outline of 
Kindi’s theory of justice might be drawn. It is clear from the foregoing 
passages that a sense of justice is a quality inherent in man which 
prompts him to do the right thing, guided and determined by Rea. 
son. Injustice, said al-Kindi, is accidental. Like evil—to him injustice 
is indeed an evil—it is produced by rage or fury whenever Reason fail 
to control intemperate impulses (wrath, rage, and others). But in the 
absence of wrath or fury, man is ordinarily under the control of Reason 
which urges him to do the right thing. 

Justice, however, is not merely a counterpart of evil; it is a virtue 
which man may cultivate and improve by his own initiative in the 
light of his comprehension of the truth. Since the aim of philosophy is 
not only to know the truth but to act truthfully, man is urged not only 
to know and comprehend justice, but also to act in accordance with it 
For this reason, al-Kindi insists that philosophy teaches us to relate 


theory to practice and to act in accordance with the truth arrived at by 
Reason.’ 


Of all vittues—wisdom, courage, temperance, and others— 
al-Kindi considers justice as central, because it is not just one of the 
noble virtues, but because it is, above all, the balancing and coordi- 
nating instrument whenever the other virtues come into operation. ln 


6. See Muntakhab Siwan al-Hikma Selections from the Preserve of 
al-Sijistani (Arabic text in Atiyeh, of. cit., Appendix 3). 
7. See al-Sijistani's Siwan, in Atiych, of. cit., Pp. 219, 230-35; andr above 
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a treatise on sorrow,* al-Kindi discusses the material and psychological 
causes of sorrow, and he points out the ways and means by which man 
can overcome sorrow, such as material possessions and other worldly 
deeds; but nothing, he says, could give greater satisfaction to over- 
come man’s sorrow than the cultivation of virtues. Wisdom and jus- 
tice, he added, are the highest virtues; but justice stands above all. 


i 


aspect of al-Kindi’s theory of justice is not stated 
mn by his concession to Revelation. True, justice is 
on, said al-Kindi, but it may also be taken as ‘‘the 
is [God’s] Creation.”’ ‘‘By virtue of His existence,”’ 
Reason came into being and through it we real- 
created.’ Thus although justice is the direct 


ecordance with al-Kindi’s two-pathways, the aim 
s the attainment of happiness in this world (the 
happiness in the hereafter (a form of moral good). 
istic notion of justice, since he maintained that the 
© death and will be in eternal happiness.’ These 
whole consistent with Islamic teachings, but they 
whether the truth is One, as he held, or exists on 
ible to assume, as he tacitly seems to admit, that 
ce is mot necessarily the same as the ultimate truth, 
ut then the practical truth, the primary concern of the 
Ns to be relegated to a secondary level in deference to 
"provided us with no convincing rationale for the 
m the two levels of justice. This problem was left 


€ in its ideal form as theistic justice was only vaguely 
‘al-Kindi; it was not really developed as a philosophical 
concept. It appeared more clearly in the philosophy of al-Farabi, who 
ttied to harmonize it with religion—thus he sought to provide an 
answer to theological objections—and it came into prominence in the 


8. See al-Kindi’s bibliography in a/-Fibrist of al-Nadim, op. cit., \\, 23% 
9. See al-Kindi’s ‘Treatise on the Soul,”’ in Abu Rida, of. cit., 1, pp. 2725825 and 
al-Sijistani's “Siwan,”’ in Atiyeh, of. cif., pp. 19-20. 
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writings of Miskawayh and Razi.'® Whereas al-Kindi stresses th ey 
talistic aspect of rational justice, giving the impression that hy 
only lip service to religion, al-Farabi reveals his indebted 
Platonic and neo-Platonic influences, which are vigorously heist; 
and his petsonal inclination towards mystical speculation or S 
assumption that Plato and Aristotle were in full agreement on m ; 
physical questions. 

A few facts about al-Farabi’s character and his early upbringin, 
may illuminate the nature and scope of his theory of justice." Fron, 
early life, he was known to have been withdrawn, and his asceti 
propensities became more pronounced as he grew older. He seems 
have had little or no regard for material possessions, and this spiitua| 
outlook on life may well have been the reason to seek the patronage of 
Sayf al-Dawla (d. 356/967), founder of the Shi'i Arab branch of th 
Hamdani dynasty of Syria, where he could live in relative quietud 
and devote all his time to contemplation and learning." 

Farabi was a prolific writer whose interest in the human facultic 
(rational and psychic) and in social relationships induced him to write 
innumerable philosophical treatises, several of which have failed 
reach us. Of the extant works dealing with the public order and 
justice, three are most useful for our study: the first entitled the 
Political Regime," the second the Virtuous City," and the third the 


Anes ; 


10. See chap. 5. 
11. Abo Nasr al-Farabi was born in Farab (a small town in Transoxiana) in 259/87 
to a family of mixed parentage—the father, who married a Turkish woman, \s said | 
have been of Persian and Turkish descent—but both professed the Shi'i heterod 
faith. He spoke Persian and Turkish fluently and learned the Arabic language before 
he went to Baghdad. The date of his departure to Baghdad is not known, We knox 
however, that he went to study logic and philosophy under two well-known Christi 
scholars, Abi Bishr Matta (d. 328/949) and Yuhanna B. Haylan (died u 
caliph al-Mugqtadir, who died in 339/944). In 330/941 al-Farabi went to I 
and finally, after a short visit to Egypt, he settled in Halab (Allepo). In 339/950 he 
died on the way to Damascus, in the company of Sayf al-Dawla, while on an exped 
tion to put down a rebellion. For his life, see Ibn Khallikan, Wafayat, lV, 2 
Abi Usaybi'a, of. cit., pp. 603-9. For a summary of his political philo set 
M. Mahdi, *’Alfarabi,’’ in History of Political Philosophy, ed. L. Strauss and J. Cropsey 
(Chicago, 1963), pp. 160-80. 

12. As a philosopher, al-Farabi’s mysticism, unlike his contemp 
(sufis), was not to seek union with God through spiritual exercises; it w 
preoccupation with metaphysical questions by contemplation and contact (ittisal) » 
the highest possible intellect for an understanding of the ultimate truth 
Madkur, Fi a/-Falsafa al-Islamiya (Cairo, 3rd ed., 1976), 1, 39-60, 42-49) 

13. Abu Nasr al-Farabi, Kitab al-Styasa al-Madaniya, ed. F. M. N 
1964). 


14. Farabi, Kitab Ara’ Ah/ al-Madina al-Fadila, ed. A. N. Nadir (Be 
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Aphorisms of the Statesman. The \atter two treatises seem to have 
been written toward the end of his life, and therefore can be taken to 
reflect his mature thought on the subject. In the formulation of his 
theories, he was influenced by Plato’s Republic and the Laws, on the 
one hand, and by Aristotle’s Ethics and a book on theology attributed 
to Aristotle on the other. But al-Farabi did not merely summarize the 
ideas of Plato and Aristotle; he provided us with his own theory of 
justice based on the harmony of Reason and Religion. 
ibi’s theory of justice is intimately linked with his theories of 
the political order (al-siyasa al-madaniya), which he discusses in sev- 
eral patts of his major works. In agreement with Plato and Aristotle, 
he maintained that no political order can possibly endure unless it is 
founded on the qualities of excellence and perfection (to which he 
refers as the virtues) and on justice. Whereas the Greek philosophers 
maintained that the perfect community can be attained only in the 
abi held that man may attain his perfection in three kinds 

of political communities—the large, composed of the inhabited 

regions of the world, presumably to form a world-state; the interme- 

sisting of one people or one nation, forming a nation-state; 
and the small, confined to the city, forming a city-state. 

In his departure from the Greek ideal political order, al-Farabi set 
forth his theory to conform to the Islamic political order. He pointed 
out that the “virtuous city’’ is the minimum unit for the attainment 
of human perfection; he explained how the aggregate of virtuous 
cities belonging to one nation forms the ‘‘virtuous nation’’, and he 
discussed how cooperation among nations of differing ec and 
other characteristics who submit to one supreme Ruler (the Imam, 
often called the Just Imam) constitutes the “virtuous World-State.’"* 
Justice, said al-Farabi, is the highest of the virtues which man 
endeayors to cultivate and is the foundation on which the political 


order is erected.” But how is justice achieved in the Virtuous City, the 
minimum political unit? 


The Virtuous City possesses a unique system of public order pre- ~ 
sided over by a Ruler. The Ruler is no ordinary person; he must be a 
man who is endowed with the highest qualities which enable him to 
assume his functions naturally, just as the body assumes control over 


15. Farabi, a/-Fusu/ al-Madani, ed. and trans. D. M. Dunlop (Cambridge, 1961). 


16. See al-Farabi, a/-Siyasa al-Madaniya, pp. 69-70; al-Madina al-Fagila, 
pp. 96-97. 


17. Farabi, a/-Fusul al-Madani, pp. 120-21 (trans. pp. 39-40). 
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its organs by natural processes. Above all, he must possess the hist 
of all qualities—Reason." The function of the Ruler is not i. 
preside over the City. He must combine all powers in his 
executive, legislative, and judiciary—and, moreover, he 
endowed with a sense of justice which would enable him to oper, 
the public order in accordance with the standard of justice embodies 
in the Law.”® 4 
In theory, according to al-Farabi, the best Ruler is the man y 
combines the qualities of a wise man and a prophet. In the Repubji, 
Plato calls him the philosopher-king. Combining the qualities of x) 
philosopher-king with prophecy, rulership of the Virtuous City is ng 
equated with the office of the Imam (called by al-Farabi the Fir 
Ruler) who presides over the virtuous nation, as he did not think tha 
such an office was necessary for the Virtuous City.” The Imam is th 
supreme Ruler and the source of all power of the virtuous nation (and 
potentially of the virtuous World-State). He holds the scale of justi 
in his hands, because he alone has the power to enact, interpret, and 
apply the Law. Indeed, the Imam governs virtually as an authori 
Ruler.*' He is the equivalent of the Imam al-afdal (the best) and the 
Imam al-‘adil (the just) seemingly in accordance with the Shi'i creed 
Under such a public order, what is the standard of justice? Justice 


hand 


according to al-Farabi, is realized ‘‘first in the division of the good 


things shared by the people of the city among them all, and then i 
the preservation of what is divided among them.”’* The good thing 


18. In the exercise of Reason, according to al-Farabi, men are divided into th 
classes: first, che wise men or philosophers, who understand the nature of things by h 
qualities of the mind; second, the followers who have confidence in wise 
comprehend the nature of things as presented to them by the wise men; ( 


masses, or the general public, who comprehend the nature of things in parables. Se 


al-Farabi, a/-Madina al-Fadila, pp. 82-84; al-Siyasa al-Madaniya, pp. 77-78 
19. Farabi, a/-Madina al fadila, pp. 99-104; al-Stydsa al-Madaniya, pp. 19-8 
20. Farabi, a/-Madina al-Fadila, p. 105ff. 
21. For the powers of the Imam, see al-Farabi, a/-Madina al-Fadila, pp 
105-8; a/-Siyasa al-Madaniya, pp. 79-80. 
22. In accordance with the Sunni creed, only the Prophet can claim such qu 
but in accordance with the Shi'i doctrine, the Imam combines temporal 
divine powers. Since al-Farabi was a Shi‘i by birth, his concept of the 
have been used to influence opinion in favor of the Shi'i doctrine; but a 
pher, it is doubtful that al-Farabi formulated his concept for political 
F. M. Najjar, “‘Farabi’s Political Philosophy ahd Shi‘ism."’ 


Studia Islamica, X\ 
(1961), 57-72. 


23, Farabi, a/-Fusal al-Madani, pp. 141-42; trans. pp. 53-54 
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hich constitute justice are: security, wealth, honor, dignity, and all 
other things in which the people can share. Each one is entitled to a 
ghare (qist) Of 2 portion of these good things, equal to his deserts. Any 
sncrease or decrease in the individuals’ share is an injustice (jawr)—the 
excess over any fair share is an injustice against the people of the city, 
and the difference must be returned to the party (the individual or the 
people) to whom it should belong. In other words, each one is enti- 
tled to his due, since any encroachment might lead to injustice.“ 
Rational Justice, according to al-Farabi, is a quality of perfection. It 
can be realized only in a Virtuous City. In all other cities, called by 
a\-Farabi the ignorant cities, where the goal of happiness degenerates 
into pleasute, acquisition of worldly objects, lust for glory and power, 
and conquest of foreign lands, justice cannot possibly be realized. 
Farabi expatiates in describing the kinds of ignorant cities, ranging 
from those not unaware of the significance of virtues to others whose 
rulers and people are in complete ignorance of them, where injustice 
(jawr) prevails in varying degree.** For this reason, justice acquires an 
entirely different meaning in such cities. Its scale is determined not by 
the qualities of virtues but by the men who possess power, and those 
who ate oppressed seek a kind of ‘‘justice’” equated with the mainte- 
nance of survival and relative security. Only when two equally power- 
ful men fail to overpower one another do they agree to divide the 
advantages, each taking his share (qist) in the deal. This kind of 
justice is obviously not Rational Justice, which al-Farabi exalts, but 
injustice (jawr).?° 
Farabi’s Rational Justice is ultimately connected with the destiny of 
man. For the men who comprehend justice in the Virtuous City, their 
souls realize Divine Justice in the hereafter. The souls of men who do 
not comprehend the justice of the Virtuous City (Rational Justice) and 
pursue the standard of justice of ignorant cities disappear when their 
bodies vanish; the souls which comprehend Rational Justice yet do not 
accept them continue to live in eternity but live in sorrow, whereas the 
souls of men in the Virtuous City which comprehend justice and 
accept it will live in eternal happiness in the hereafter—the realm of — 
the Truth (the active intellect)—where Divine Justice prevails. In con- — 
trast with al-Kindi, who revealed in his concept of Rational Justice a 


24. Ibid., pp. 142-43; trans. pp. 54-55. 
25. See Farabi, a/-Madina al-Fadila, chap. 29. 
26. Ibid., pp. 132-34. 
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large measure of Aristotelian naturalism, al-Farabi consid. 
Rational Justice an ideal which he equated with the jus divinum, th 
Plato, al-Farabi maintained that such a form of justice can exist a 
in an ideal republic—Farabi's Virtuous City—but as the jus dala 
the soul of man should comprehend its full meaning before i: .,. 
eventually attain it in Heaven. Any other form of justice wha’ 
standard is shorn of the qualities of excellence and perfection, i a 
injustice eyen though it is called justice in ignorant, etring and othe 
cities. 


Rational Justice as the Expression 
of a Social Contract 


Farabi’s concept of Rational Justice, though closely related to Greek 
philosophy, strayed considerably from al-Kindi’s notion of Ration 
Justice which emphasized Greek naturalism. Ibn Sina, despit 
Farabi’s initial influence on him, seems to have shown greater interes 
in naturalism than his predecessors, which rendered his concept of 
Rational justice more identical with the jus naturale.” He expressed 
his concept of justice in terms of a social contract theory, on the bas 
of which his Just City is founded. Some have attributed the idea of 
social contract to al-Farabi,% which may be perhaps only indirect 
implied in his theory of the Virtuous City; but it is more clearly stated 
in Ibn Sina’s design of the Just City. No Muslim philosopher befor 
him did so explicitly state that a political order came into existence on 
the basis of an original contract (‘iqd), formally agreed upon between 
the Ruler and his people. In the Just City, Ibn Sina describes the form 
of the contract to consist of specific conditions laid down by the 


27. Abo ‘Ali al-Husayn, generally known as Ibn Sina, was born in 370/980 a 
Afshana (a town near Bukhara in Transoxiana) to a family of good standing in publi 
service and scholarship. His father was a governor in the service of the Sa 
dynasty, whose seat of government was in Bukhara. From eatly life, he dist 
himself as a physician and philosopher, and he entered into public service first 1 
physician and then as a vizir. Upon the fall of the Samanid dynasty, he served as wai 
under several princes in Isfahan and Hamadhan. He was a prolific writer whose influ. 
ence extended beyond the region where he held official positions, and his works were 
translated into Latin. He died in Hamadhan in 428/ 1037. For his life, see !bn Khalli 
kan, Wafayat al-'Ayan, 1, 419-24; and for translation of his autobiography 
in Qifti and Ibn Usaybr'a, see W. E. Gohlman, Life of Ibn Sina (Albany, N 

28. See Jamil Sliba, Min Affatiin Ila Ibn Sina, p. 64. 
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founders of the city in accordance with a scale of justice agreed upon 
py the parties concerned. Those who were born in the city or joined it 
afterward were bound to accept the political order on the basis of a 
pactum tacitum. \n accordance with this order, each man was granted 


rank and a function which would fit his natural aptitude aud the 
degree of excellence he had acquired as a member of society. The 
function and rank of each man would be assigned in accordance with 
the aims of the political order of the city.” 

How did Ibn Sina arrive at such a theory of justice? 

In the formulation of his theory, Ibn Sina has drawn on both Greek 
philosophy and Islamic traditions.” Unlike al-Farabi, who did not 
address himself to the question of how the Virtuous City was estab- 
lished, Ibn Sina envisioned his Just City as a body of citizens who felt 
the need for getting together to establish a political community 
through consensus and tacit agreement. This line of reasoning seems 

to have led him to the conclusion that the men who founded the 
eatliest form of an association (al-musharaka) must have first negoti- 
ated the terms of the agreement (‘iqd, contract), which became bind- 
ing on all who subsequently accepted to become members of the city 
either by birth or by association. On the basis of the original contract 
upon which the city was founded, said Ibn Sina, such a city must be 
called not merely a virtuous city but a just city.” 

To achieve its ends, the city must have a Law and a Ruler entrusted 

with both executive and legislative powers. Such a Ruler must be a 

prophet, endowed with special qualities by virtue of his moral charac- 

tet and the divine authority embodied in the prophecy. As a prophet, 


29. See Ibn Sina, Kitab al-Shifa': al-Iahiyat II (Book of Healings: Metaphysics I}, 
ed. Musa, Dunya, and Zayid (Cairo, 1380/1960), p. 441. Portions of this work are 
translated by M. E. Marmura, ‘Avicenna, Healing: Metaphysics X’’ in Lerner and 
Mahdi, Medteval Political Philosophy: A Sourcebook (New York, 1963), pp. 99-110. 
30. In his autobiography, he complained that he read Aristotle's Metaphysics forty 
times without understanding it until he chanced upon reading al-Farabi’s On the 
Object of the Metaphysica, when the object of that philosophy became clear to him. 
However, the idea that ancient society was founded on a tacit concept of social contract 
is not new in Arab tradition. According to al-Mas‘idi, the first political community 
was founded when Kiumarth, a grandson of Adam, was proclaimed king by a few men 
who felt the need for rulership. An agreement was reached between them that 
Kiumarth should rule in accordance with their common good. This story is also 
reported by Tabari. See al-Mas'idi, Murdj al-Dhahab, ed. Bell, 1, 261-62; and Tabari, 
Ta'rikh, 1, 171. j 
31. Ibn Sina, Kitab a/-Shifa', p. 441. } 
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he would be the Prophet-Ruler and the legislator who lays dow 
law to organize the human relationship in all its ASPECtS. Since : the 
Ruler is a rarity and will not always be in evidence, his Law is Hes 
to remain valid after him. The purpose of the Law is to cub 
political order based on justice and to enable men to attain hain 
in this world and in the hereafter. Although he pays lip service > * 
destiny of man (and he reiterates Farabi’s idea of the soul ang " 
attainment of happiness in the hereafter), the achievement of has’ 
ness on Earth is the primary concern of Ibn Sina’s Just City. To ache 
justice for all, its class-structure and its political and economic otdey 
are worked out in as fairly detailed manner as possible. ; 
The Just City is composed of three classes: the administrators the 
artisans, and the guardians. For each class there must be a lead, 
under whom there are other leaders, down to the common my F 
men. Nobody remains idle, unless he is ill. Those who refuse to wo, 
would be reprimanded or sent into exile. The assignment of rank an 
function in accordance with the qualities and acquired capabilities 
each citizen is the responsibility of the Ruler who acts with the utmog 
rigor, fairness, and prudence, with the welfare (al-khayr) of the city 
a whole as his goal. Justice as the end of Ibn Sina’s city appears mo 
clearly defined than in Farabi’s city by an emphasis on the agprepae 
interests of the citizens, their security, and in the maintenance of 
public order. 

To maintain public order and insure continuity and harmony, ; 
public fund is called for, drawn partly from duties on imports and the 
income from agricultural produce, and partly from the penalties fo: 
violations of the Law. The fund might also be used as a source of 
income for the guardians and for citizens who are either ill o 
handicapped.” 

Nobody in the Just City should be permitted to engage in frivolous 
or unproductive crafts. Those who are engaged in such practices a 
usury and gambling must be outlawed. Stealing and other harmful 
acts beneficial only to the wrongdoers ate prohibited. Nor at 
immoral professions—prostitution and others—permitted, because 
they are likely to compromise social institutions considered to be the 


32. Ibn Sina proposed that citizens who are permanently ill or crippled should als 
be assisted from the fund, although some suggested that they should be put to death 
He held that such treatment would be cruel and unjust. At any rate aid, their 


number is not so great in society to cause hardship to others. See ibid. { 
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public order. Indeed, the Law should be strictly 
maintain the unity of the family and to regulate divorce 

i table basis. Love, says Ibn Sina, is the bond 

jily and care for the children; divorce should 

‘women the right to make the separation.** 

City, Ibn Sina saw the need for a law 

ccession to the Prophet-Ruler. He proposed 

y designation, as the choice of rulers by the 

sion and partisanship. However, if the Prophet- 

ler dies without designating a successor, Ibn 

le precedent set by the Caliph ‘Umar (d. 22/ 

ittee to choose one in consultation with 

£ candidate proclaims himself a Ruler 

or wealth, then it would be the duty of all 

if necessary, to put him to death. If the 

that his rival were afflicted with an imper- 

id to be valid, it would then be in the best 

accept him. In accordance with such a rule 


strine of political justice. As a philosopher, he 
1€ concepts of Plato's philosopher-king and al- 
eruler even though they run contrary to the Sunni 


sistent with the goals of harmony and stability 
sidered to be the very basis of the Just City. 
emies of the Just City who stand against the Law, they 


ae 


d rebels and must be brought under control by force. If 
they should be put to death. Were they to surrender, they 


itled either to some useful crafts or treated as slaves. Ifa 


Initiated by them (ibid., p. 450). 
‘Ibn Sina’s concept of legitimacy based on the principles of designation and 
perfec in accord with the Shi'l doctrine of the Imamate. Unlike al-Farabi, who) 
was brought up in a Shi’ family, Ibn Sina was the son of a Sunni father. His/stress/on 
the principles of perfection and designation, however, is based on rational rather than 
on religious grounds. 
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tical attitude, al-Ghazzali rejected the find- 
he accepted the combined methods of Revela- 
ism as the pathways to the Truth. The 
ods was hailed as a great intellectual achieve- 
filing in Islamic lands until it was chal- 


hod of the modern age. 


praiseworthy, it should be left in peace unless there would be a ¢,, 
the jihad (just war)—presumably proclaimed by the Imam- wher, 
they should be treated in accordance with the Revealed Law.’ 
The Ruler, in the enforcement of the Law, should treat al) »,. 
equally and impose penalties on all who act in disobedience ty, 
Law. The penalties must be in proportion to the degree of violation 
Law and morality. In all his actions, the Ruler should maintaip , 
standard of justice based on the principles of moderation and jh, 
middle (al-wasat). The latter is the principle of the ‘‘golden mear 
which Ibn Sina envisaged should be the general rule governing thy j ive a 
conduct of citizens in their personal as well as public affaiss. Thy c . i's attack on the falasifa that checked the 
purpose of the principles of moderation and the mean is to enable thy 
citizen to cultivate the highest virtues necessary to realize justice. Thi 
kind of justice, according to Ibn Sina, is justice in the practical sens 
Combined with theoretical justice, presumably the sus divinum, uly 
mate happiness would be attained—‘‘he who is able to achieve thes 
prophetic qualities would become virtually a Divine man worthy of 
worship after God and should be the one entrusted with the govein F ts 
ance of the servants of God; he is the worldly Sovereign and God = tials Ca before Ghazzali’s method prevailed. 
appointed Caliph over the world.’’* In contrast with al-Farabi, whos n is with justice, the question of the harmony 
concept of justice is utopian, Ibn Sina’s concept of justice is practic pee vil be dealt with from that perspective. But 
qualified by Islamic religious and moral principles. Such a concept of ee d's background may be illuminating.“ 
justice reveals elements of naturalism, which brings it in line wit) “ae me committed to philosophy, Ibn Rushd was 
Kindi’s Rational Justice. brought up in tl dition of the Ash’ari theology, and in law he was 
In contrast with both al-Kindi and al-Farabi, who sought in varying Ki school. After he studied Greek philosophy, his 
degree to achieve the harmony of Reason and Revelation, !bn Sina and Law became more original and often criti- 
mote naturalistic concept of justice, could hardly be regarded as sup- hod of Muslim theologians, which incurred 
porting such endeavors. Nor was his way of life an example of an ind prompted them to denounce his philosophy. In 
effort to achieve the purification of the soul to which he often referred a lato and Aristotle, divorced of neo-Platonism, 
in his writings, since he rarely restrained his indulgence in sensu Bei of his contemporaries as the scholar whosg 


ay 
Justice as Natural Justice 


ide a fully convincing rationale for the 
lation. Before a similar reaction against 
ic lands took place, another attempted 
Reason and Revelation was advanced by 
tn Islamic lands—Ibn Bajja, Ibn Tufayl, 


habits and material luxury. For this reason, al-Ghazzali, who was noi er re: h Meh FR : 
. . . . 50 come { ind 
opposed to Reason in principle, denounced the lip service paid by the z SeenEeeeooco 1 Possible harmony Of Neasouy 
philosophers to religious morality as a means to disguise their indul Mungidh Min al-Dalal (Beirut, 1959), pp. 47-48 
gence in mundane affairs. His cryptic remarks were made specifically ibn Rushd, known in the West by his Latin name, Averross 
) to a family well-known for learning and public sem 
| first as a judge (Cordova and Granada) and then asap 


against Ibn Sina’s life-style. He claimed that they Feeniled: religious 
and moral principles not for being of divine nature but for being 
useful in maintaining union in the family and stability in the commu 


b Yusuf (and later his son al-Mansir), who entrustedh 
ting a commentary on Aristotle's philosophy. He also wrot 
€, medicine, and philosophy, but he was known in Ei 
tle. . He died i in pe 1198 at the age of seventy- wo 


35. For the law and justice among nations, see chap 7. 
36. Ibn Sina, Kitab al-Shifa', p. 455. 


94 THE ISLAMIC CONCEPTION OF JUSTICE LOSOPHICAL JUSTICE 95 
Revelation. Only from the perspective of Ibn Rushd’s theory < . 
tice, however, will we be able to demonstrate whether he was Re ane 
provide a more convincing rationale than his predecessors, ¢ act 1s unjust other than legal permission or 
Although Ibn Rushd wrote many works, only in three tha he 
reached us did he discuss the concept of justice directly. Ty," 
commentaries on Plato’s Republic and Aristotle's Ethics, ang 
third is a treatise on the Islamic creed to which he applied the tat, 
method.” 

Before he addressed himself to the concept of justice, Ibn Rush 
sought first to discuss the possible application of Reason to relipio, 
questions.” He pointed out that he entirely disagreed with Ash; 
the leading advocate of Sunnism, who held that the measure { 
distinguishing just from unjust acts is set forth in the Law, under thy 
tules of “‘permissions’’ and ‘‘prohibitions,’’ denoting tha aj 
prohibited acts must be considered unjust and all others just. It fo) 

lows, said Ibn Rushd, that there is really nothing inherent in th 
nature of things to guide man on questions of justice and injustice 
except the Law. 

Justice, according to Ash’ari, is nothing but the manifestation of 
God's Will—if an act is commanded by God, it must be just and ifi; Pannce possibly be taken to imply that 
is prohibited, it must be unjust, even if it appeared to man as unjus un} cause it is contrary to other texts which confirm that 
since He alone knows that which is just or unjust.“ In other word, { nd cannot ibly be unjust.“ The Revelation in 
intelligible if taken to mean that some may 


39. The Arabic texts of Ibn Rushd’s commentaries on Plato's Republic and ; ~ 7 . ; 9 
Aristotle’s Nichomachean Ethics were lost, but Hebrew and Latin translations ae OS nducive to evil which He had already 
available. The former has been rendered into English in two critical editions: (|) by evil propensities might be drawn to do 
E.1,J. Rosenthal, entitled Averroes’ Commentary on Plato's Republic (Cambridge ie would ask why did God create evil propen- 
1956); and (2) by Ralph Lerner, entitled Averroes on Plato's Republic (\thaca, NY ee q 75 eS 
1974). I have used both translations, as cach has certain merits, although each autho ; on! ey) SOU DLALO, postice: The reply, 
rendered Ibn Rushd’s work from a different perspective. Ibn Rushd's commentary on t their creation is a manifestation of Divine 

Aristotle's Ethics, called the Middle Commentary, is being prepared for translation by f£ His grand design, God provided that evil shall be 
Lawrence Berman. Ibn Rushd’s book on the Islamic creed, though long remai feiicomenment bur most men were indecd 
iss, since no good would be known unless a 


unknown, has been published in two critical editions: (1) by Marcus J. Miller, ent 
hayr al-akthar) existed side by side with a lesser evil 


d, is absurd. For, he went on to 
th Revelation and Reason were we 
ibly be known by its inherent good- 
hen the belief in more than One God 
nor evil by itself save that it is 
a presumption, says Ibn Rushd, is con- 
ted in the Qur'an, not only God 
also made it clear that ‘‘whoever 
(Q. Ill, 178; VIII, 53; XXII, 10), 
sen for granted that man could by 
ice and injustice.* 

nd, may ask: what then is the mean- 
leads astray whomever He will, and 
'(Q. XIV, 4)? In the strictly literal sense, 
lude from this Revelation that only God 
s¢ and injustice. But, he maintained, the 


t 
the 


na 


Philosophie und Theologie von Averroes (Munich, 1859); and (2) by M. Qisim 
entitled Kitab Manahiy al-Adilla fi'‘Aga'td al-Milla [Treatise on the Methods of the 
Proofs in the Creed of the (Islamic) Religion] (Cairo, 1955). Ibn Rushd’s treatise on 
the harmony of Revelation and Reason, which has indirect bearing on justice, entitled 
Kitab Fas/ al-Magal, ed. Nadir (Beirut, 1961), is rendered into English by Geoxe 
Hourani, under the title Averroes on the Harmony of Religion and Philosophy (lon 
don, 1961). 
40. In the Manahy al-Adi/a, Ibn Rushd discussed the rational method in tele 
vance to specific questions, but in the Fas/ a/-Maga/ he dealt with the subject in broad 82). 
philosophic terms. ; God will not be unjust to anyone the weight of a note.” 
41. Ibn Rushd, Manahy, p. 223. Ai , Manahij, p. 234. 


tary on Plato's Republic, ibn Rushd also reproached the theolos 
that there is nothing in the nature of things which distin= 
just from unjust acts other than that which is indicated in the 
rounds that man possesses no will of his own apart from God's 
h man and his acts (see Rosenthal, of. cit., pp. 185-86; and 
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| (al-sharr al aqal). The significance of the Divine Wisdom jg a 
| in a Revelation which runs as follows: a 


i] | God to the Angels: 


I am setting forth in the Earth a khalifa (vicegerent) 
I] They [the Angels] said: What, wilt thou set therein one who wil| do 
corruption there, and shed blood, while we proclaim thy praise ant 
il call Thee Holy? 
| He [God] said: Assuredly I know that you know not. (Q. || 28) 


| The significance of this text, according to Ibn Rushd, js thar 
i explains the possible existence of good and evil, provided th, 
i former exists in greater quantity than the latter, and that the ne 
I] the existence of some evil rather than its complete absence is inhe... 
Hl in the nature of things. But if one would question the wisdom Of thy 
ill existence of such texts, the reply is that it is necessary to explain 
il example that God is the creator of both good and evil on Earth and 
that there exists One God only and not two, as some have alte, 
believed that there existed two gods, one who created the good an, 
another the evil.“ Moreover, Ibn Rushd pointed out that God did n, 
create good and evil for the sake of good and evil; He created the po 
for the sake of goodness in itself and created evil for the sake 
goodness also, just as He created fire for a certain good, although fig 
may accidentally cause an evil. Needless to say, he added, the exis 
ence of fire is obviously justified despite its accidental evil 
But someone may ask, said Ibn Rushd, what is the meaning of the 
Revelation, “‘He [God] shall not be questioned as to what He doe 
but they [men] may be questioned” (Q. XXI, 23). Is this text consis 
ent with justice? It is true, Ibn Rushd said in reply, that men do justice 
because they desire to obtain the benefit of goodness for themselves 
but God assuredly does not need the good for Himself. He doe 
justice because justice flows from His perfection and not because He 
realizes His perfection by doing justice. If God's Justice, said !br 
Rushd, is thus understood, it would be different from human justic 
But one does not have to agree with the theologians that God's 


45. Ibid., pp. 235-36. 
46. In accordance with the tradition of classical philosophy, Ibn Rushd said, wm 


be necessary to explain to the multitude by rhetorical expressions armony 

Revelation and Reason, but the allegorical method of interpretation ¥ me tne 
logians (i.e. the Mu'tazila) have used is an entirely different n ee 11d 
pp. 236-37). 
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A Justice, then one would have to conclude that there exists noth- 
Ct emer 


is just, then God becomes deficient in 
ke man, does justice for the sake of justice, 
‘as a service to others for the sake of his 


ss his ideas of justice making a distinction 
luman justice (Rational Justice). He made it 
fferences in sources (Greek and Islamic), the 
died in both is ultimately the same. In setting 
aman justice, Ibn Rushd has drawn on both Plato 
a distinction between the theoretical and prac- 
with an emphasis on the latter.“* Justice, like 
t exist in its perfect form in a vacuum, said Ibn 
berfection only when men are citizens of the state. 


ci tizen. But justice is not just one virtue; it is, as 
um of all virtues.” *‘It consists,” he said, ‘‘in no more 
| following the activity for which he is best qualified 
went on to explain that this is conceivable only when 
Oning in accordance with the guidance provided by 
nce (philosophy) and governed by its masters. 
ling classes of the state just as the intellect is the ruling 
+ So justice means that each man (or class) does what 
| iss) has to do in proper measure and time. 
shd distinguishes between virtues like wisdom and courage 
ar closely connected with one class only, and virtues like justice 
and temperance (‘iffa) which are manifestly connected with all classes” 
of the state. In agreement with Aristotle, he says that the virtue of 


temperance is connected with all, although Plato insists that temper 


47. Ibid., pp. 237-38. : E j 
48. Although Ibn Rushd made use of both Plato's Republic and Aristotle s Eth sf 
he seems to have shown greater attachment to Aristotle's ideas, not without modifies 
tion, especially in characterizing Rational Justice as natural justice 
49, Ibn Rushd, Commentary on Plato's Republic, pp. 114-15. 
50. Ibid., p. 115. 


98 THE ISLAMIC CONCEPTION OF JUSTICE ICAL JUSTICE 99 


ance is a virtue confined to craftsmen. Justice is the virtue Deer Mewith Plato, ‘‘are necessarily 
y 


for all. 

In the realization of justice—indeed, in the realization of al 
tues—Ibn Rushd said, in agreement with Aristotle, that three ¢, . 
tions are required. First, it is not only knowledge of the Nature 
virtues that is necessary; action is even more important Second, i, 
souls of the young must be inculcated with these virtues and ey, 
vated to the point of perfection; if evil is ever in possession of some, 
must be removed. Third, the qualities and virtues, whenever they ,, 
combined and render other virtues perfect, must be specified 

Ibn Rushd then turned to the question of how to inculcate ay, 
cultivate these virtues into the souls of the citizens. There are oby: 
ously two methods: First, by persuasion, either rhetorical and poet. 
for the multitude or the rational (speculative) for the elect; and sr, 
ond, by force. The first method is for the citizens who had already 
been accustomed to it from youth, and the other is for the adversarig 

and all those who are not sensitive to the appeals of virtue. The latry 

is evidently not for the citizens of the Virtuous State; it is for state 
whose public order is not based on virtues. In dealing with they 
states, whose rulers resort to force to correct their citizens, there is ny 
other way than to resort to war. The Law, says Ibn Rushd, indicate 
how the two methods can be applied. If persuasion is not heeded, wx 
becomes just (jihad) against rebels as well as unbelievers.” Since prep. 
aration for war is impossible without the cultivation of the virtue of 
courage, the citizens should cultivate this virtue in preparedness for 
war when it becomes necessary. Just as wisdom is the virtue necessary 
for the realization of justice within the state, so courage is necessary 
for the realization of justice in the relationship between nations 
Ibn Rushd, in agreement with Plato, maintains that justice can be 
realized only in a state founded upon a set of virtues, namely, wi. 
dom, courage, temperance, and justice. Whenever these virtues ae 
fully cultivated, the state becomes an ideal state. A few words abou 
each virtue may be called for. 

Wisdom includes possession of theoretical and practical knowledge 
concerning governance and Law. Men who are endowed with this rae 
quality are very few; they may be found only among the philosophes 
and those who are capable of governing the State. The rulers of the 


‘strength against such emotions 

ned by education, especially in 
is most needed by the guardians 
order and protect the state from its 


different category from wisdom 
ordinarily found among rulers 
are virtues necessary for all 


rinking, sexual intercourse, and 
ate “‘is he who can, of his own 
middle position.’’ He can control 

om pleasures and desire.’’ ‘‘It is 
temperate man is the most coura- 
** Just as the man who is by his 
rior, so is the temperate state more 
er over itself. In order to attain such 
not only in one class but in all—the 


is the quality of fairness and self-control. 
“State can survive and claims to continue 
the multitude are in agreement “‘to keep that 
namely, that “everyone . . . does that 
ted by nature, and does not long for what 
n other words, the ideal state is the Just State 
of justness with which all its citizens are 
ngdoings reduce other states to “‘states of injus- 


d in the state as long as each citizen pursues the 
to his class. The Just State is characterized as wise, 
temperate, provided that these virtues exist in the 
je measure, so that the rational faculty (Reason) ru 
ulties. 
£ to endure, is dependent on the Ruler who p 


51. For jihad as just war, see chap. 7. 
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In the realization of justice—indeed, in the realization of all 
tues—Ibn Rushd said, in agreement with Aristotle, that thre cing 
tions are required. First, it is not only knowledge of the Nature 
virtues that i: is necessary; action is even more important Second, th 
souls of the young must be inculcated with these virtues and cy); 
vated to the point of perfection; if evil is ever in possession of som, 
must be removed. Third, the qualities and virtues, whenever they », 

combined and render other virtues perfect, must be specified 

Ibn Rushd then turned to the question of how to inculcate za, 
cultivate these virtues into the souls of the citizens. There are obj; 
ously two methods: First, by persuasion, either rhetorical and poetic 

for the multitude or the rational (speculative) for the elect; and s. 

ond, by force. The first method is for the citizens who had alread, 

been accustomed to it from youth, and the other is for the adversate 

and all those who are not sensitive to the appeals of virtue. The latte, 2 % 733, : : 

is evidently not for the citizens of the Virtuous State; it is for stats Just)as| the man who is by his 

whose public order is not based on virtues. In dealing with they ae aa a aa i eel Lae 
states, whose rulers resort to force to correct their citizens, there is n aa al ie a saat a 
other way than to resort to war. The Law, says Ibn Rushd, indicates eee ine 
how the two methods can be applied. If persuasion is not heeded, wa 
becomes just (jihad) against rebels as well as unbelievers.* Since prep. 
aration for war is impossible without the cultivation of the virtue of titude are in agreement ‘‘to keep that 
courage, the citizens should cultivate this virtue in preparedness fo; ; 4 amely, that “‘everyone . . . does that 
war when it becomes necessary. Just as wisdom is the virtue necessary i fitted by nature, and does not long for what 
for the realization of justice within the state, so courage is necessary her words, the ideal state is the Just State 
for the realization of justice in the relationship between nations "justness with which all its citizens are 

Ibn Rushd, in agreement with Plato, maintains that justice can be “reduce other states to ‘states of injus- 
realized only in a state founded upon a set of virtues, namely, wis. 
dom, courage, temperance, and justice. Whenever these virtues at 
fully cultivated, the state becomes an ideal state. A few words abou 
each virtue may be called for. 

Wisdom includes possession of theoretical and practical knowledge 
concerning governance and Law. Men who are endowed with this ra 
quality are very few; they may be found only among the philosophes 
and those who are capable of governing the State. The rulers of the 


tice are virtues necessary for all 
as the middle or the mean in 
king, sexual intercourse, and 
rate “‘is he who can, of his own 
middle position.’’ He can control 


1¢ quality of fairness and self-control. 
te can survive and claims to continue 


a the state as long as each citizen pursues the 
Class. The Just State is characterized as wise, 
te, provided that these virtues exist in the 
, so that the rational faculty (Reason) rules 


ities. 


ndure, is dependent on the Ruler who presides 


51. For jihad as just war, see chap. 7. 
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over the destiny of the state. Such a Ruler must be 2 Philos 
because he is the only one who desires knowledge and inyestj 
nature (separated from matter) and is able to teach it. Ky 
may be taught to the few either by the rational or demo 
argument; the multitude can be taught only by rhetorical and POetie 
methods. In order to succeed, the philosopher should master both = 
theoretical and the practical arts, just as the king, in order to Detfe, 
the art of governance, is in need for the qualities of wisdom a 
intellect. The lawgiver obviously needs the same qualitics. Inde 
the qualities of the philosopher, the king, and the lawgiver ate 4, 
same. The Imam, Ruler of the Islamic state, must possess all of thes 
qualities. 
Should the ruler be a prophet? Ibn Rushd’s answer to this questic, 
in general is in the affirmative.* Apart from being a prophet or, 
philosopher, however, the Ruler must be endowed with a set of nary. 
ral qualifications such as disposition to theoretical knowledge, love fy, 
the truth, high-mindedness, courage, fluency in speech, good men, 
ory, control over desires that are not proper for rulers (like sensu 
desires and love for money), and—last but not least—justice. Sine 
the existence of the prophet is a rarity, as Farabi and Ibn Sina hay 
already pointed out, Ibn Rushd stressed the personal qualities of the 
Ruler upon whom the survival of the state is dependent. Thus i 
would be tempting to conclude that were the state to be a just state, 
should be presided over by a Ruler possessing the theoretical and 
practical qualities without having first been ruled by a prophet. In 
such a state Rational Justice may be equated with the jus naturale 
The opposite of the Just State are the erring or wrongdoing states 
where injustice prevails. Like Plato, Ibn Rushd identifies four typesof 


t, 
Bates i, 
OWled ; 
DStratiy, 
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tuled by a few whose power 

. is the measure of the quality of 

nd perhaps the richest, combines 

lly and consequently he is 

lows his men to acquire wealth 

ith and power are the privilege 

x no claim to privilege, are poor 

tic : rate in which everybody is free 

© do whatever his heart desires. 

y—some love honor, others wealth, 

ay be some who possess a few 

arts and dispositions come into 

al state’’ as well as other types of 

dispositions. The man who is 

‘of leadership. The majority, at 

es the master, are plundered and 

il, but these are often tempted to 

ens in our own time and in our own 

leteriorate and the rulers can no longer 
porters, they resort to imposing heavy 

mmon run of men, encouraged by dissatis- 

; the oppressors, but the masters seek 

upported by a few (including religious 

il. The end of such a state is reduced to 

‘the master and to fulfill his wishes. This 

ite of the Just State. Only in the Just State 

equal to his natural abilities. 


states apart from the Ideal State; in each a different scale of justice i 
maintained. The first is the state whose order is based on honor, which 
is called timocracy. In such a state, justice is subordinate to honor and emerged from his pen is not merely a reproduce 
to other qualities. As an end, honor may be combined with wealth ey ‘The purpose of his commentaries, whether 
and power and may tempt men to overpower each other and do eu aden flidate the concept of justice drawn from pagan Greek 
and injustice. Men of honor are masters and their status corresponds ‘@ 

generally to the degree of honor they attain. Rulers possess the ability ; makes the following remark about the state of injustice in his own 
to distribute honors in pursuit of the measures that preserve their on among many of the Muslim rulers today are communi 


u jouses ies). w, on! which observes th 
control. This, says Ibn Rushd, is the kind of justice that exists in aa ve eae on eas State all pa 
timocracy. . Therefore they are sometimes forced to bring out of the 
allot it to those who fight on their behalf. Herein tribute 
ama) have their origin. Thus men will be of two categories: a cat 
and another called the mighty.” Ibid., p. 214. 


ss his concept of justice in the form of 
Republic and Aristotle's Ethics, but the 


55. Ibid., p. 177. 
56. Ibid., p. 211. 
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sources or to harmonize Greek (representing Reason) and Islamic (a 
resenting Revelation) sources, has been the subject of conto 
from the time his commentaries made their appearance until : 
modern times. Among his contemporaries, Ibn Rushd was CONSider 
merely a follower of Aristotle (indeed, he was also a great admis 
Plato), and he was denounced as a philosopher who Undermine 
Islam under the guise of harmonizing Reason and Revelation His 
works were repudiated—at one time they were burned and kep, 0 
of citculation—and later superseded by Ghazzili’s teachings whi 
were taken to stress Revelation, although Ghazzali never repudiated 
Reason and he did indeed recognize it as consistent with Revelation 
In the modern age, under the impact of Western secular though; 
there has been a revival of interest in Ibn Rushd’s philosophy and th. 
use of Reason as a method to validate the adoption of Western cop. 
cepts and institutions as consistent with Islamic traditions. Som, 
Western scholars have maintained that Ibn Rushd and other Muslin 
philosophers (al-falasifa) paid only lip service to Islam by advocatin 
the harmony of Reason and Revelation because of the heavy-handed 
official policy in support of Revelation, but in reality they disguised 
their fidelity to Greek philosophy, which stressed naturalism, in order 
to escape compulsion and censorship.* Today Muslim scholars have 
tried to defend the falasifa’s fidelity to Islam and hailed their method 
of the harmony of Reason and Revelation as a great contribution 0 
philosophy.” To modern scholars, Ibn Rushd is considered mote tele. 
vant to resolve questions arising from the impact of Western culture 
on Islam than Ghazzali, although Muslim scholars (Revelationiss) 
still adhere to Ghazzali’s methods. 


58. For the emphasis of naturalism in al-Kindi’s philosophy, see R. Walzer, Greet 
to Arabic, (Oxford, 1926), chap. 1. Leo Strauss has overstressed the fidelity of the 
falasifa to Greck naturalism, arguing that they concealed between the lines theit views 
on the grounds of compulsion and censorship. See Strauss, Persecution and the Ari of 
Writing (Glencoe, Ill., 1952), chaps. 1-2 (cf. the writer's review of this book in The 
Muslim World, XLII, (1953), 136-38). Ralph Lerner, accepting in principle Strauss 
viewpoint of the falasifa’s primary loyalty to Greek philosophy, has taken the same 
position concerning Ibn Rushd, though considerably modified, without contesting lon 
Rushd’s fidelity to Islam (see Lerner, of. cit., pp. xv-xvii). 

59. Muhammad ‘Abduh, in his debate with Farah Antiin (d. 1922) on the conflict 
between religion and science, defended Ibn Rushd's fidelity to Islam in his atwempied 
method of the harmony of Reason and Revelation (see M. ‘Umara, ed. aiAmil a! 
Kamila ti al-Imam Muhammad ‘Abduh |Beirut, 1972}, Ill, 496-513). See also Abi 


Rida, of. cit., 1, 52-58; and M. Qasim, Ibn Rushd (Cairo, 31d ed., 196 ) op 53-61 
72-76. 


60. See chap. 9. 
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Ibn Rushd seems to have 
and philosophy. Indeed, 
evidence that he was cynical 
took it for granted that Reason 
( th. In his attempted har- 
n rejected by Muslim theolo- 
in Europe followers (often 
this harmony which gained 
efs considered it unsound in 
¢ twofold truth. St. Thomas 
of Ibn Rushd’s ideas, seems 
1¢ of the twofold truth by mak- 
ed at by philosophy and the 
ntained that to handle philosoph- 
her, and to handle theological 


logical and philosophical aspects 
ore clearly than in Ibn Rushd’s 
Nction between Divine and human 
jan justice, arrived at through Rea- 
Justice, known through the Revela- 
perfection. These two levels of justice 
aspects of the concept of justice—the 
formulation and the philosophers 
the experiences of man. In his theory 
ultimate truth is one, but Ibn Rushd 
perfect and therefore necessarily different 
mate truth is not one, since the scale of 
etived from an entirely different source. But 
s Ybn Rushd demonstrated, can be found, 
ssible existence of discrepancy between the 


hy of the harmony of Reason and Revelat 
rope by his Jewish disciples, who formed 
m and Christian thinkers. Just as Christian scho 
b tongue had translated the works of Greek phil 
of Ibn Rushd’s twofold doctrine and its impact on Europes 


ison, Reason and Revelation in the Middle Ages (New) 
(A. Wolfson, “The Twice Revealed Averroes"’ Speculum 
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ophers into Arabic in the early ‘Abbasid period, so did the Jey 
scholats who lived in Spain under Arab rule transmit the Works 
Muslim philosophers and their commentaries on Plato and Atisy 
into Latin.* Among those who had perhaps the greatest influence: 
this process was Musa B. Maymun (Maimonides). He was bom j 
Spain (530/1135) and educated in the Jewish and Islamic taditin 
and lived in Morocco for a short time before he finally settled jg 
Egypt. He died in 601/1204.® Although a contemporary and follone, 
of Ibn Rushd, he studied first more thoroughly the works of al- Fahy 
and did not become a follower and commentator on Ibn Rushd un 
after he went to Egypt. He was a philosopher in his own right, ang 
wrote a treatise on Jewish law, titled Dalalat al-Ha' irin (Guide of thy 
Perplexed), in which he set forth his philosophy of law based on thy 
harmony of Reason and Revelation. He described the Divine Lawas, 
rational system and therefore as the perfect law; all other laws, called 
nomos, ate the product of human experience and therefore imperfeg, 
Like Ibn Rushd, he dealt with justice on two levels—the Rational ang 
Divine—the latter being the embodiment of perfection and th 
former the product of human Reason and therefore imperfect. Diving 
Justice can be realized on Earth only through man's respect for ang 
obedience to the Law. In consummation of his obedience to the Lay, 
man achieves the perfection of the soul and ultimately his happines 
and justice.“ 
Perhaps no less significant are Ibn Maymin's commentaties on 
Muslim philosophers, especially on Ibn Rushd’s philosophy and the 
transmission of their works into Europe leading to the establishmen, 
of the school of Averroism. Its central theme is the harmony of Reason 
and Revelation, and justice is dealt with as an essentially moral con. 
cept. Despite his popularity among European thinkers, Ibn Rushd’s 
philosophy was rejected by Muslim thinkers and his concepts—justice 
and others—were almost entirely disregarded until the modern age 


ce is ethical justice. 
1 ethical justice were 


62. See DeLacy O'Leary, Arabic Thought and Its Place in History (London, 1922), 
chaps. 10-11. 
63. For the life of Ibn Mayman (Maimonides), see Ibn Abi Usaybi'a, op. «il, 

pp. 582-83; Ibn al-Qifti, op. c#t., pp. 317-19. 
64. Maimonides, Guide of the Perplexed, trans. R. Lerner and M. Mahdi 
Medieval Political Philosophy (New York, 1963), pp. 91-225; Ralph Lerner, “Moss 
Maimonides,’’ in Strauss and Cropsey (eds.), of. cif., pp. 81-99; Lenn E. Goodman 
“Maimonides’ Philosophy of Law,” Jewish Law Annual, 1, 72-107. 
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ible to Sal believers, as the 
or cl lear as to whether it is in 


Ethical Justice 
ueness, concerning not 


justice but al ie rise to the opposing schools of 


ers in Islam to initiate 


The supreme end for which we were created and towards 
which we have been led is not the gratification of physical 
Pleasures but the acquisition of knowledge and the prac- : x é Peemencthaches 
tice of justice: these two occupations are our sole deliver- . ; ee : Sra 
ance out of the present world into the world wherein is { : he thical plane. Ethical 


neither death nor pain. a é religi uties and therefore 
—Abo Bakr al-Razi 


the former owed to the 
ment of the debt, Shu'ayb 
”” “God has willed that you 
n. “If God had willed it, I 
ee it to you,”’ said Shu'ayb. 
y, God has willed what he com- 
ind, he did not will; and what he did 
” Failing to settle the issue, they 
| al-Karim B. ‘Ajarrad, the Khariji 
the governorship of Khalid B. ‘Abd- 
8), for an opinion. In reply, ‘Abd 


Bice justice is justice in accordance with the highey latter. U} fear : 
virtues which establish a standard of human conduct. In accotdang lied } - : ‘ty 
with legal justice, man is commanded to observe a minimum standa ; 
of duties; but in accordance with ethical justice, man is commende 
to conform to the highest possible standard of good. Justice, in the 
words of Aristotle, is ‘‘the greatest of virtues. . . and in it every vistue 

is comprehended.’ The highest virtues are taken to be implied in the 
Relevation, but Muslim writers have drawn their ethical standard no, 
only from Islamic but also from foreign (Greek, Persian and othes) 
ethical sources. In their theories of ethical justice, however, they con. 
sciously sought to harmonize Islamic with foreign notions and values 
Like philosophical justice, ethical justice was discussed on two levels— 
Divine and human—and most writers tried to correlate the two, 
though some dealt with one or the other independently, making no 
effort to relate the one with the other. 


od willed came about, and what he did 
; and we do not fix si’an (evil) upon 
ry 


reply, which attived shortly after his death 


Ethical Justice and the Doctrines of Ve TIse es of gpinion’ on the interpretatio 
Voluntarism and Involuntarism mun, invoking the statement ‘‘we do not fix evil 
C sod,” declared that ‘Abd al-Karim approve: 
To posit what justice ought to be, the writer on ethical justice mus ion t sod | not predicate evil, whereas Shu'ayb, 


resuppose that man is endowed with a voluntary faculty which deter- : 
Pfesupp y Anes at al-Islamiyyin, 1, 165-66; passage translated in W. M. 


1. Aristotle, Nichomachean Ethics [112913]. tination in Early Islam (London, 1948), pp. 32-34. 
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strength of the statement ‘‘What God willed came abou, andy 


He did not will did not come about,”’ insisted that ‘Abd lin 
confirmed his opinion. The disagreement may be said to have I 


tered on the ethical question: Can God do injustice? Shuiayb pg 
tained that He can, because it is an expression of His Will: Marge 


argued that it would be impossible to ascribe evil to God, and in 
Nhu 


tice is evil. Thereupon, the disagreement between Maymiy 
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-man is responsible for his own 
mm God,’’ said al-Hasan, ‘but 
accordance with this doctrine, 
anded by God is considered a 
blamed for his wrongdoing, but 
ould be judged by God in the 
e with righteousness, al-Hasan 


accordance with the doctrine of al-Hasan, God commands mankind 
a whole to follow an ethical standard of justice, but does not predicate 


ustice is ethical, determined by reli- 


Shu'ayb led to a split into two schools of thought. The follovey 
a ae 


Maymun—the Qadarites—asserted the principle of voluntarisn, 
virtue of which man possesses the capacity to choose between 
and evil and is held responsible for all his acts. The followe, F 
Shu’ayb were Jabarites, who held that man’s acts, predicated by ¢ 
must be considered valid as an expression of His Will, and thetefog 
the question of good and evil is irrelevant. To the Jabarites, Go, 
justice must be subordinate to His Will, and moral issues shoy, 
therefore be settled in accordance with the Law. To the Qadatites 
however, justice is closely connected with morality and determined}, | 
Reason (in accordance with the doctrine of qadar, voluntarism); they. 
fore, man would be blamed for his disregard of the ethical standard g 
justice. It was taken for granted that Reason would guide man o 4, 
good rather than evil. 
Hsan al-Basri, whom we met before, though considered to be, 


Qadarite, rejected the views advanced by the followers of Shu'ayb thy 
the scale of ethical justice was predestined, although he equated jy; giveness and mercy. In the words of IN 


tice with piety and righteousness (moral good). He made a distinction 441/ 1049), the Safi scale of ethical justice is 
between ethical and political justice, holding man responsible for the F By a 
former but not the latter. He maintained that the Revelation is clea A) 
on questions of political justice, as prescribed in the Qur'an in m ime and has done good work for my family and 
uncertain terms: ‘Obey God and the Apostle and those in authori shadow of my intercession hereafter. 
among you”’ (Q. IV, 62). On the strength of this Revelation, he 
preached obedience and loyalty to the authorities and repudiated al 
the political agitation which the leaders of heterodox sects had 
aroused against Sunni rulers. Since political justice is an expression of 
the Will of the Sovereign, final decisions on all questions of politic 
justice must be made by the Caliph himself, presumably as God's 
representative on Earth. ‘i il 
But ethical justice falls into an entirely different category. In _ 


v aren might have the effect of 
ns cone’ s own self. Aristotle said that 
me's self, as no one chooses to hurt 
justice towards the state.‘ But 
erty, and complete surrender of 
renounced their personal claims, there- 
may be considered a form of self- 
tive sense, the man who accepts depri- 
ill may derive an inward satisfaction or 
he objective sense, there is an injus- 


dto forgive my neighbors on the left, on the right, 
nd, and He has forgiven them for my sake. 4 
ord on behalf of those around me. If anyone has” 
id passed by the end of this street, or has passed my 
, or if the light of my candle falls on him, the lea 
od will do with him is that he will have mercy upon hi 


2, section on Political Justice as Righteousness. 
lichomachean Ethics {1134732 and 1 137°34]. 
5. R. A. Nicholson, Studies in Islamic Mysticism, pp. 217-18. 
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Since most Sufis have preferred to lead a life of quietude 
detachment, their attitude towards wrong-doers was eXDreseq « 
terms of forgiveness and mercy, free of condemnation or blame y,"™ 
notion of ‘ethical justice’? might well be called theistic love a 
beauty which, like the Sun shining on all mankind, makes no g 
tion between those who do good and evil. 


y of justice, he posited a set of 

| components of ethical justice.’ 

| Greek ethical theory—Plato 

of the later Greek writers 
pire. He was also an 
ed some of the Greek 
text of Islamic moral- 
e the Greek origin of his 
. done by other scholars, 
hical ideas expressed in 


‘Sting, 


Ethical Justice as the 
Expresston of Divine Virtues 


Most writers on ethical justice were concerned with the practic) 
aspects of justice and sought, by composing mirrors for princes ang 
manuals for laymen, to delineate what might be called moral bly. 
prints for human conduct. A few thinkers like Miskawayh and Riz 
showed an interest in ethical theory and tried to formulate a standag 
of justice in which Islamic values were embodied. They made it cley 
that ethical justice was not merely a set of religious and legal duties 
but also moral obligations or dispositions toward good and evil, which 
man ought to undertake were he to pursue justice in accordance with 7 5 
an ethical standard. b pure eee eaoucs 
Like the falasifa (philosophers), writers on ethical justice dealt with ee ee coined not 
the subject on two leyels—Divine and human. In this section, it's hin zs aaa ee ie rel al 
proposed to discuss ethical justice as an expression of Divine virtues, SO a aaa 
in the following section, ethical justice will be dealt with as an expres. s eed pgepseact or pee 
sion of human virtues. Three thinkers—Miskawayh (421/ 1030), eee nee re Benenship 
al-Ghazzali (505/1111) and al-Tasi (570/1174), who distinguished Rieter cor stone concepts; 
: : ‘ presumably included in all the three, 
themselves as leading writers on ethical theory—are chosen, because Ree ctice. as it has no 
each has stressed a somewhat different aspect of justice. The ethical carl y y 
notions of the three may be taken to provide a general theoretical ans pustice: of Pe: F 
framework for ethical justice. Buskarayn, iG aes aphyg 
The first, Ahmad B. Muhammad Miskawayh, may be regarded a igs. The difference between Divine Jus 
perhaps the most important thinker to discuss ethical theory, as he Buougn'the latter is eternal, is than 
dealt more directly with the ethical aspect of justice. In his treatise 
entitled Tahdhib al-Akhlaqg {The Refinement of Character] he 
devoted an important portion of the work to justice:* and in a shonte! 


ategories: natural, conven- 
e categories set by Aristotle, 
He said, however, that this 
gories. Aristotle made a dis- 
‘in mature, and conven- 
, and he contended that 
: he gods falls into the cate- 
srt to achieve harmony of Greek 


iyyat al- Adi \Treatise on the Nature of J 
by M. S. Khan, entitled An Unpublished 
isala Fi Mahiyyat al-Adl li Miskawayh (Leiden, 
© a question put forth to Miskawayh by Abu 
highly abstract in nature. 
ion of the Greck sources on which Miskawayh has draw 
om Greek to Arabic (Oxford, 1962), p. 220ff- 
Ethics {1134"18). 


6, Ahmad B. Muhammad Miskawayh, Kitab Tahdhib al-Akhlag wa Tat-hir a 
‘Arag [Book of the Refinement of Character and the Purification of Veins} (Cairo 


1322/1905), trans. Constantine Zurayk, The Refinement of Character (Beirut, 1968 
chap. 4. 
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Justice exists in something other than matter, whereas the other Ina nto exchanges, mattiages, and 
ral justice] has no other existence except in matter.'’"* It is, in 9 ty 7 
words, a spiritual relationship between man and God which 
scends the physical relationship between man and nature or Detiee 
man and man. Expressed in Islamic terms, it is the fulfillmen, 
man’s legal and religious duties toward God." But to these 
Miskawayh adds a moral obligation—the repayment of God's favoy 
which man ought not fail to observe. “‘For,’’ he went on to explain 
“whoever is given a certain good, no matter how small it may be, and 
does not see the necessity of repaying it in some way, is an unjust may 
. . . Although God is beyond the need of our assistance and efforts j 
is disgracefully absurd and abominably unjust not to observe any 
obligation towards Him nor to offer Him, in return for His benefit 
and favors, what would remove from us the mark of injustice and of 
failure to fulfill the stipulation of justice."’* 

What are man’s obligations to God? Miskawayh, accepting 
Aristotle’s notions of Divine obligations as filtered to him in a trans. 
tion of the Nichomachean Ethics, expressed them in Islamic mor 
and religious values. He pointed out that people hold different views 
about man’s obligations towards God. Some, he said, hold that the 
performance of prayers, fasting, and the offering of sacrifices are abso. 
lutely necessary, whereas others are satisfied with the acknowledge. 
ment of His existence, His beneficence, and the glorification of His 
name. Still others desire to gain His favor by commendable acts, and 
there are those (like the Sufis) who maintain that man’s obligations 
can only be fulfilled by means of a mystical unity with God. Mote. 
over, there are those who contend that man's obligations do not have 
to be fulfilled in just one single way—indeed, each one may, in 
accordance with his class or rank, follow his own way. Apart from that, 
Miskawayh said that the philosophers and other men of learning held 
that the worship of God may be carried out in one of the following 


ways: 


The worship of God consists of three things: true belief, right 
speech, and good action. Action is divided into the bodily such as fast- 
ing and prayers, and the non-bodily, such as transactions and the 


illm nt of moral obligations, 
men may act like just men in 
n other words, they often 


them as well as with 

poctites often do, to act as 

at all. ‘‘The truly just man,’’ 
ulties, activities, and states 

r desiring in all of this 

er object. . . . He can achieve 

1 disposition of the soul out of 

1, all his activities come forth.’’™ 

ion of virtue but the whole of 

justice—is not a portion of vice 

whole of virtue is ethical justice, 

te consistent with Islamic teach- 

‘in the Law and Traditions, are the 


made use of the writings of Muslim 
armonize Greek ethics with Islamic 


. 4 


achean Ethics \1129"13, 1130°6}. 
‘Ulum al-Din \Cairo; Bulaq, 1289/1872), 4 vols. 

F the best summaries of this code of morality may 
Adab fi al-Din (on the margin of Miskawayh’s Kitab 


\). 


me 

ne 
i 

al. 


10. Miskawayh, Risala fi Mahiyyat al-'Adl, p. 20, trans. Khan, p. 31 
11. Miskawayh, Kitab Tahdhib al-Akh/ag, p. 39, trans. Zurayk, p. 106 
12. Ibid., pp. 39-40, trans. 106-8. 
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journey (483/1091) to Damascus and then went to Jerusale 
Makka, where he lived in seclusion as a mystic and practiced Fe . 
c pies n d = It 
way of life. His journey, as he described it, was ‘the search for 
truth.’’* Later he returned to his native town of Tis (where he WY 
born in 450/1059) and led a life of piety and righteousness 
these varied experiences, he wrote his major works in which he 
bined the methods of Reason, Revelation, and Mysticism, jy 
synthesis, he incorporated Greck, Persian, and other foreign Dota 
and tried to keep a balance which he called the ‘‘mean”’ (alwasaryn," 
his concept of justice. In the pursuit of this method, he was inl 
enced by his teacher Abi al-Ma‘ali al-Jawayni (d. 478/105), hy 
taught at Tus.” 

Ghazzali was a prolific writer and his works deal with almos. gy 
conceivable questions of theology, philosophy, and mysticism, p, 
debate on justice naturally did not escape his searching mind, bur}, 
formulated no new theory of justice, nor was justice as a cong 
central in his writings. He was deeply interested in ethics and dey 
with justice from an essentially ethical view point. Like the Mu'tayj\, 
and the philosophers, he dealt with justice on two levels—Divine ang 
human. Man’s conduct, he maintained, is guided by Divine Justi¢ 
as an expression of God's Will, and by Rational Justice, as an expres. 

sion of man’s free will (qudra) granted to him by God.” The Law, the 
embodiment of Revelation, governs man’s external actions, and Re. 
son governs man’s actions from within. The two provide guidance 1p 
pursue justice and good. Whereas the Law, consisting of God's con. 
mands and prohibitions, indicates what is good and just, Reason 
explains why some of the rules are just and why others are unjust, a 
the Law sets forth only the category of obligations, some are legally 
binding and others are commendable (morally binding).” 
Ghazzali’s concept of justice may appear as a combination of 
Rational and Revelational notions; he seems to have shown an interes 


ther matters, concern- 
te what is morally just 
veen the two. Reason, 
(nar), is the channel by 
-d This Wisdom is enshrined 
| in man’s conduct to do the 
“human virtues (which 
works), but it is ultimately 


ave considered the mystical 

imstrument which enables 

njustice—was relegated to 
mtuition. While the intuitive 
to a higher spiritual level by 
ith Divine Wisdom, in practice it 
ly dependent on Revelation. 


as the Expression 
t Human Virtues 


ition of this aspect of Justice, see pp. 120-21 
- Anwar [Niche of Light], ed. ‘Affifi (Cairo, 1 

B. Zakariya al-Razi was born at Rayy ( 
udy medicine when he had already reached th 
ars in music. He went to Baghdad which ha 


18. For these experiences, see Ghazzali’s intellectual autobiography, entitled a 
Mungidh Min al-Dalal [Deliverance from Error]; trans. W. M. Watt, The Fath and 
Practice of al-Ghazali (London, 1953). 

19. He also used the term “‘al-mizan”’ (balance). 

20. For the life of Juwayni, see Taj al-Din-al-Subki, Tabagat al- Shift iya al Kuba 
(Cairo, 1323/1905), Il], 249-85; F. H. Mahmid, af-Juwayni: Imém al-Haraman 
(Cairo, 1964). For the life of Ghazzali, see Subki, of. cit., IV, 101-45 

21. Ghazzali, af-Igtsad fi al-'Itigdd (Cairo, n.d.), pp. 43-44 : ‘ 
22. See Ghazzali, al-Mustasfa Min ‘Im al-Usiil (Cairo, 1937), 1, 2-3, 7-35 ital in Rayy for a short time, he later went to Bag 
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journey (483/1091) to Damascus and then went to Jerus 
Makka, where he lived in seclusion as a mystic and Practiced thee’ 
way of life. His journey, as he described it, was “‘the search a fj 
truth.’’* Later he returned to his native town of Tas (where he : 
born in 450/1059) and led a life of piety and righteousness a 
these varied experiences, he wrote his major works in which he a 
bined the methods of Reason, Revelation, and Mysticism, }, . 
synthesis, he incorporated Greek, Persian, and other foreign noi 
and tried to keep a balance which he called the ‘‘mean” (alwasayy ¢ ead . fa 
his concept of justice. In the pursuit of this method, he was inl y : ; pS — 
enced by his teacher Aba al-Ma’ali al-Jawayni (d. 478/1085), ve Beaeer> gCODCCIN: 
taught at Tus.” te what is morally just 
Ghazzali was a prolific writer and his works deal with almos 4 Eomine two. Reason, 
conceivable questions of theology, philosophy, and mysticism, p, mL) siuicichannel by 
debate on justice naturally did not escape his searching mind, bu: Wisdom is enshrined 
formulated no new theory of justice, nor was justice as a cong an’s conduct to do the 
central in his writings. He was deeply interested in ethics and de, f human VARA (which 
with justice from an essentially ethical view point. Like the Mu\wij works), but it is ultimately 
and the philosophers, he dealt with justice on two levels—Divine ang on 
human. Man’s conduct, he maintained, is guided by Divine Justice 
as an expression of God’s Will, and by Rational Justice, as an exprs. 
sion of man’s free will (qudra) granted to him by God.” The Law, th 
embodiment of Revelation, governs man’s external actions, and Ra. 
son governs man’s actions from within. The two provide guidance ig 
pursue justice and good. Whereas the Law, consisting of God's com. 
mands and prohibitions, indicates what is good and just, Reason 
explains why some of the rules are just and why others are unjust, x 
the Law sets forth only the category of obligations, some are legally 
binding and others are commendable (morally binding).” 
Ghazzali’s concept of justice may appear as a combination of 
Rational and Revelational notions; he seems to have shown an interes, 
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- 
bce 
wrote on ethics had been so deeply commit 
nly m ethod to acquire knowledge as al- 
18. For these experiences, see Ghazzali’s intellectual autobiography, entitled a! i’ 
Mungqidh Min al-Dalal {Deliverance from Error]; trans. W. M. Watt, The Faith and 
Practice of al-Ghazali (London, 1953). 

19. He also used the term ‘‘al-mizan"’ (balance). 

20. For the life of Juwayni, see Taj al-Din-al-Subki, Tabagat al-Shafi'iya al-Kubn 
(Cairo, 1323/1905), Ill, 249-85; F. H. Mahmid, a/-Juwayni: Imam al-Haramays 
(Cairo, 1964). For the life of Ghazzali, see Subki, op. cit., IV, 101-45 

21. Ghazzali, al-Igtisad fi al-'Itigad (Cairo, n.d.), pp. 43-44 

22. See Ghazzali, al-Mustasfa Min ‘Ilm al-Usil (Cairo, 1937), |, 2-3, 7-35 
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cron oe ee 1” 
is true that the philosophers (al-falasifa) had also depended heg : te pli a dures. ‘‘This being so,’’ he 
Reason, but most of them sought the harmony of Reason and a oq 
tion and dealt with justice on two levels—Divine and human a 
however, though he believed in God and in the doctrine that Hea 
“the God of Justice,”” maintained that Divine virtues can be att 7 
only through Reason. He made no acknowledgment of the oa 
Revelation. Indeed, he seems to have written a book on Prophed 
(which, needless to say, has not survived), in which he Stated th $ a " 5 
Reason is superior to prophetic inspiration.” For this reason, Rin t leferred p ne hereafter than the immediate 
views on ethics have been condemned, and only his writings on PS i on Earth. The “‘p } (the man of Reason), he said, 
ence and medicine were highly valued.” Razi aspired to be acknoy) f etimes eschew r these lawful pleasures (mubahat) in 
edged as a philosopher, and he wrote an intellectual autobiography in and 1, so that it may be easier for 
and a treatise on human virtues in which the concept of ethical juste requires.’’** 
is discussed.* leasutes is permitted under the 
According to Razi, the acquisition of knowledge and the pursuit of an to forego such an enjoy- 
justice are the ultimate ends of human existence. In the tradition of @ spiritual pleasure in the second 
Greck philosophy, he asserted that the aim of life is not the gratific. N urges man to pursue the pathway 
tion of physical pleasure, but the acquisition of knowledge and the he measure to distinguish between 
realization of justice.” Pleasure, he goes on to explain, is prompted by te is provided by Reason which 
passion; but Reason “‘urges us to eschew present pleasure for the sake y which he ought to pursue. By the 
of other objects which it prefers.’’ For God, who “‘loves us to have man to comprehend the highest vir- 
knowledge and to be just,’’ does not desire that man should suffe; : c] bring about a realization of justice. 
pain—He ‘“‘will punish those of us who inflict pain, and those who doeak 7 may ask, provide the guidance necessary to 
deserve to be pained, each according to his deserts."’ Pleasure and i he b fiestand what are those virtues? 
pain on Earth will come to an end, Razi held, while the pleasures of n the Spin Srartesiditharhe hadlexamined the life of 
the next world, where no death exists, are everlasting. No man, need. ; , : 
less to say, should be prepared to purchase a pleasure that perishes a 


ould inevitably involve us in the 
into the World of Spirit, 
nt world to suffer pain exceeding 
he pleasure we have chosen.’’* 
for granted that man is in posses- 


dard, embodying the highest virtues, consists 

ing: (1) continence (‘iffa), (2) compassion (rahma), 

(al-nush li al-kull), and (4) the endeavor to — 
all men (al-ijtihad fi naf* al-kull). By contrast, 
the path of injustice and oppression are 
y the regime and do all the kinds of acts 
der (al-harj), mischief (al-‘ayth) and corru; 
ven, Razi held, may pursue a life of wronge 
, doctrines which are in themselves bad and i 
lowers of certain heresies which allow deceit : 


same position until he retired to his native town where he spent the rest of his life 
Despite blindness in the latter part of his life, Razi continued to show interest in 
science and medicine. He dedicated his famous book on medicine, entitled Kitab a 
Mansuri (known in Europe as Liber A/mansoris), to his friend al-Mansiir, Governor of 
Rayy. He died in 313/924. For his life and thought, sce Ibn Khallikan, Wafayit al 
A'yan, IV, 244-47. 
26. P. Kraus and S. Pines, “‘al-Razi,’’ Encyclopaedia of Islam, \st ed., Ill, 1136 
27. Meyerhof hailed him as ‘‘the greatest physician of the Islamic world and one of 
the great physicians of all time.’’ M. Meyerhof, “Science and Medicine,”’ Legacy of 
Islam (London, 1st ed., 1931), p. 323. 
28. Razi, ‘Kitab al-Sira al-Falsafiya,”’ in Rasa’ s/ Falsafiya, ed. Kraus (Cairo, 193% 
Beirut, 1973), pp. 99-111; trans. A. J. Arberry, ‘‘Rhazes on the Philosophic Life 
Astatic Review, 45 (1949), 703-13. 


29. Ibid, p. 101, trans, p. 705. 02, trans. p. 706 


tab al-Tibb al-Rul 


= 


ani ’ Rasa'il Falsafiya, p. 91. 
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Pas nic pression only of Rea- 
treachery toward their opponents.** Not only were their acts cong While t om, Mis wwayh and Ghazzali dealt 
ered to be harmful to the community, but also to themselves oa ' F —and tried to relate 
men, Razi warned, cannot be persuaded to change their evil », Mis wayh and Ghazzali 
life, except by serious discourse to bring them back to Reason a ith, we will discuss now 
justice. The impact of classical theory is clearly evident in Razi’s, vel. 
cept of ethical justice; he sought to discuss its components in familig expression of virtues 
Islamic.terms. vet Human virtues are 
In his discussion of injustice, Razi broaches the problem of pain enigmandutherother 
Although he is opposed in principle to the inflicting of pain n any en are agreed, such 
sentient being, he permits pain either in the form of Retributie Beniieiciandardalcor 
justice or in the form of hardship to avert still greater pain, such x Youn sara Ree i‘ 
= : ‘ ae ; onyentional justice, the 
taking bitter and disagreeable medicine and the pain accompanying blished b a 
surgical operations. Beasts may also be put to hard labor, provided od : Sey wee an 
they are not treated too harshly, or unless exceptional circumstances : , an cr Ong deliberation but pot 
arise and it is necessary to rescue someone from danger or to escape b} ; Ae € is a kind of justice 
from the enemy. : ee 
As for the killing and slaughtering of animals, Razi held that this | tights binding on the par- 
should only be done with carnivorous and not with domestic animals : ords of Aristotle, is called 
Lions, tigers and wolves, which cause great mischief, might be : m of ice based either on the law or 
hunted; snakes and scorpions and the like, which are harmful and ng justice, the product of human 
needed for any use, might be killed and exterminated. He held tha Nn of conventional justice),*” is an 
there are two reasons for killing these animals: first, if they are no ul cooperation of its faculties. 
destroyed, they will destroy many other animals; second, the souls of Miskawayh, stands in relation to 
animals, unlike the souls of man, cannot escape from their bodies, activities of the soul.°* 
whereby the killing of animals may liberate their souls from thei intained that conventional justice is 
bodies and lead to their release. But domestic animals should be M two extremes, while injustice is one 
handled gently. Since there is no hope for the soul to escape the ety virtuc, he explained, is a form of 
bodies, he said, Reason would not have permitted their slaughter a put a name which embraces all virtues.” 
all. However, he admitted that the philosophers have held different » be the highest human qualities, are 
opinions on the matter and that Socrates was against the slaughtering ia), temperance (al-iffa), courage 
of animals. The notion that animals are in possession of souls which 
cannot be released, except by killing them, was not shared by other et ey: 
Muslim thinkers. Most thinkers held that animals do not have souls, ; Se Bede eon ne bse of money and indica 
and some, such as the Mu'tazila, who admitted that their slaughter 
was an act of injustice, maintained that they would be compensated in er 
theibereato : Bp Gi ln the Tebdhib ol-Akhlag, Miskawayiil 
M acquires justice, every part of his soul illuminates 
es are achieved in it. Then the soul rises and 
the best possible way. This is the happy man’s nearest 


bdbib al-Akblaq, p. 4\. trans. pp. 110-11. 4 
ics {1133°33-35); however, Miskawayh attributed this con 


bib al-Akblaq, p. 41, trans. p. 111. 
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33. Razi cited the examples of the followers of Daysan and the Red Khurramis who 
held it lawful to mislead their enemies, and the Manicheans who refused to give watet 
food, or medical care to those who did not share their opinion, See Ibid., pp. 9\-Il 
trans. p. 101. 


34. Razi, Kitab al-Sira al-Falsaftya, pp. 104-5, trans. pp. 707-8 
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_ eral ration by virtue of 
api raat tse | ‘two extremes of greed 
rate in his way of life. 
1 mean.”’ 
but the ‘‘whole of 
sisting of the ‘‘state 
the conduct of per- 
tude of fairness (insaf) 
be described as the 
path of justice, Ghazzali 
ard or the right path), 
. this world and in the 
ean physical possessions 


shaja'a), and justice (al-'adl). Each is made up of a set of oyey| 
dispositions, the highest of which is enshrined in justice.” 

The foregoing virtues became the familiar theme of ethical juss 
in Muslim writings. Although originally drawn from Greek sou. 
(especially the works of Plato and Aristotle), they were gradu. 
Islamized and expressed in religious and moral values, as set fori; 
the writings of Razi and Miskawayh. Aba Hamid al-Ghazzijj 
Nasir al-Din Tusi, drawing in particular on Miskawayh’s Wing 
contributed to this process in which Greek and Persian ethical vajy! 
were assimilated. In his discussion of which ethical principles my. 
ought to pursue, Ghazzali provided believers with a justificatiog 
under the category of commendable (mandab) acts of the Law.“ 4) 
set forth by Ghazzali, the standard of ethical justice which provid 
guidance consists of four virtues, which may be summed up y 
follows: 

1. Wisdom (al-hikma), the quality of mind by which man maky 
choices: he distinguishes between good and evil and restrains him 
| from extreme acts under such pressures as rage and anger, and maip, 1.“ This kind of knowledge, 
tains a balance between foolhardiness and swindling. Such a balance, n or Revelation. The latter 
considered by the Prophet one of the “‘goals of believers,’’ is implied > nt of Divine Justice (in the here- 
in the principle of the ‘‘mean”’ and hailed as the very essence of te f ons in his personal and public 
justice? ‘Whoever is given Wisdom,” in the words of the Revel. ff 
tion, “has been given much good”’ (Q. Il, 272). 

2. Courage (al-shaja’a), the quality of fury and indignation 
(al-quwwa al-ghadabiya) which may be described as a form of mora 
courage, neither rashness and hastiness (tahawwur) nor cowatdic 
(jubn), but a state in the middle of the two. Guided by Law and 

Reason, courage urges man to conduct himself properly, pursue the moderation, no such state can possibly 
right or straightforward path (al-sirat al-mustaqim)® and avoid the IS NO Moderation or a state of middl 
wrong. It also prompts him to be resolute on some occasions and , : Heaven and Earth, said Ghazzali 


compassionate on others. Mai der and justice—without which man 


enables man to reach the 
ration for the attainment of 


arth is only metaphorically so- 


ppiness can be realized only in 
self in the presence of God, seen 


‘At may be described as a form of 


40. Miskawayh held that, above all, ethical justice should include the following 
friendship, concord, family fellowship, recompense, fair play, honest dealing, amiabi 
ity and piety (some of the original manuscripts of Miskawayh's Tahdhib add a {ew 
other dispositions which Constantine Zurayk considers as interpolations by a late 
writer, See Miskawayh’s Refinement of Character, ttans. Zurayk, pp. 20-21 (notes) 

41. For the meaning of commendable acts, see p. 143. , 

42. Ghazzali, Ma'arij al-Qudus, pp. 67-74; Mizan al-'Amal, p. 264ff | 

43. “Al-Sirat al-mustaqim’’ (the straightforward path) is the path of the ax | 
(Shari'a). 


6721/1274), the last of the scholars int 
4 za\i' s four virtues and the impact of Greek philos 
Amal, p. 294. 


al-Qudus, p. 133; Mizan al-“Amal, p. 295. 
Amal, p. 304. 
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oe re SR 


tradition of Miskawayh and Ghazzali, lived in a crucial ¢j Op : . : 
capital of Islam was captured by Hulago in 656/125 sed A P h \ ae Baeeuorens in 
tule came to an end.” He wrote a treatise on ethics (akhlag.i hi \ 
called the Nastrean Ethics, after his name, which has been de fe roe Hs aaa 
by one scholar as ‘‘the best known ethical digest to be com th ~ gould b } - : For Pesce sas 
medieval Persia, if not in all medieval Islam.’ Like Miskay, i d teats ae its entirety, a 
theory of justice is based essentially on Greek theory to which Ny 
no mean contribution, whereby his concept of ethical justice appa ho | : lik \ him if 
| DCO! | ikely to “ake im 


in harmony with Islamic teachings. ; : C 
Tusi’s theory of ethical justice is based on two fundamen, ere weal le di 2 istotle pointed out 


cepts of ‘‘equivalence’’ (musawat) and ‘‘oneness’’ (wahda), With 
emphasis on the latter as having the highest rank in Superiority 
perfection embodied in the concept of the One (the nearer is 
Peon to One, the nobler is his existence). ‘Among the virtues) 
said, ‘‘none is more perfect than the virtue of justice, as is Obvious 
the discipline of ethics (sina‘at-i akhlaq), for the true mid. -Poine 
eee all else being peripheral to it and taking its reference the 
from."’ The mid-point is the equilibrium, the umbra of onenes, 
devoid of any deficiencies and excesses. “Were it not for equilj, 
rium,” he went on to explain, ‘‘the circle of existence would no be 
complete for the generation of the three generables (the anima, 
vegetables and mineral kingdoms) from the four elements is depeng, 
ent on equable mixings.’’*! 

Since justice is essentially a notion of equivalence, it follows tha 
the just man would be he who is in favor of “proportion” ang 


justice, Tusi begins with 
he bestower of all good 


usses other aspects of justice 
en, such as the relationship 


“‘equivalence,’’ and whoever is in favor of disproportion ang 
inequivalence would be an unjust man. Moreover, the just man i 0 : ple love the liberal man more than 
: ag w th; « the order of the universe dep 
5 S 56 
49. Tuasi was born in 597/1201 in Tis (a town in northeast Persia). He studied ; TANS Since the liberal man acq 
h \ but to expend it, the love of m: 


science and philosophy and was a prolific writer. Before he defected to becomes 
counselor to Hulago, the Mongol conqueror, in 645/ 1247, he was in the service of the 
Isma‘ili governor of Quhistan, to whom he dedicated his treatise on ethics. For the es 
of his life he was fully involved in public affairs and scholarship. In public life, his 
personal conduct often deviated from the rules he set forth in his works, for which he 
was reproached. For his life, see Kutubi, Rawat a/-Wafayat (ed.), ‘Abd al-Hamid, ll 
306-12; and the introduction of G. W. Wickens to his translation of Tasi's ethics, The 
Nastrean Ethics (London, 1964), pp. 9-13. The latter work has been set forth ina 
popular treatise entitled Akb/aq-i Jalali (The Jalalian Ethics) by Muhammad B. Asad 
Jalal al-Din al-Dawwani (d. 900/1501), trans. W. F. Thompson, Practical Philosophy 
of the Muhammadan People (London, 1839). 

50. See Wickens’s introduction to The Nasirean Ethics, p.9 

51. Tusi, Nasirean Ethics, p.95. 


ty liberal man is just,’”’ he states, 


est man is not he who exercises his virtue tow 
another” (Nichomachean Ethics, \\30°6). 
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But a difficulty arises which calls for an explanation. “Since inal 
is a matter of free will (amri-yi ikhtiyari),"’ he said, “acquired in a 
to win virtue and merit praise, then injustice (jawr)—which na 
opposite—must also be a matter of free will, acquired in order tp , 
vice and merit blame; thus, the existence of injustice is impossib), 
realization.’’ According to Tisi, in such a situation man often Prefer, 
to listen to his will rather than to reason, and in becoming a ‘Yan he A issih 2 € 
chooses evil. But Tisi admits that there is a better answer Which : Bema oopposite 0} 
attributed to Master Abu ‘Ali (presumably Miskawayh), whom he ae 
quotes as follows: 


ving as a spend- 

8 

tation,”” and he who 

thy. ndeed, Tusi seems 
justice to be taken to 


Injustice, according 
to another. There are 
the consequence of 
nce of which is jawr (oppo- 
which is grief (huzn), and 
jety and regret (hayra and 
ut intention of doing harm, 
the sake of the pleasure of 
ye harm may occur but is not 
uish, its cause is external to the 
led, as in the case of someone 
an animal ridden by a person who 
son, suffering anguish, perhaps 
er than blamed. But, if a person, 
+ commits the act, he ought to be 
merely blamed.” But injustice is not 
himself pointed out earlier, it might 
excess caused by irrational acts. Reason 
Itrage, consequently, against his best 
flict an injustice, an act which he k: 
ll people are slaves of their outrages, 
by felicity of virtue, their reason is ni 
cession of a fair act becomes habitu 
whose Reason is habitually on guard a 
ss, are always just. 


Since man has diverse faculties, it is possible that the one may moti. 
vate an act contrary to what is required by another faculty; thus, an 
angry man, or one excessively given to appetite or one who is quarrel. 
some in drink, freely chooses acts, without the counselling of reason, 
which—once indulged in—he subsequently regrets. The reason why 
this is so is that where the upper hand is held by the faculty demand. 
ing the act in question, that act seems fair; moreover, since that faculty 
has striven to subjugate the reason and to make use of it, the reason 
has no scope to criticize; but once the assault of that faculty dies down, 
the (real) abomination and corruption become apparent. As for those 
people characterized by the felicity of virtue, their reason is never over. 
come, and the procession of a fair act becomes habitual to them.” 


What about the relationship of favor to justice? ‘Favor (tafad. 
dul),’’ says Tusi, “‘is praiseworthy, but it has no part in justice, fo, 
justice is equivalence, while favor is augmentation.”’ It follows tha 
favor must be blameworthy, if justice is the equivalence and the mid. 
point, and favor is deficiency from the mid-point. Tisi considers such 
a reasoning absurd and provides another answer which puts favor in 
the category of just acts. He describes favor as “‘circumspection 
(ihtiyat) in justice’; therefore, it no longer becomes a deficiency in 
relationship to the centrality of justice, just as generosity is a mid- 
point between prodigality and augmentation and temperance is 2 
mid-point between greed and sluggishness. He added that 


favor cannot be realized without prior observance of the conditions for 
justice, which first fulfills the obligation of merit (istihgaq) and then, 
out of circumspection, adjoins an augmentation thereto. But if, for 
example, one gives all one’s wealth to an undeserving man, leaving the 


57. lbid., pp. 105-6. 
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we following the fall of the Umayyad 
his father had served. He suffered a 


Ethical Justice as the Moralization 
ent and exile, and he lost most of his 


Of Justice 


Ethical justice is often expressed in terms of certain values 10 jusif 
human acts that are outwardly in accord with conventional ethics, by; 
in teality are not necessarily the expression of the highest virtues 
Strictly speaking, such kind of justice is not ethical justice but “ethic| 
justification”’ for ulterior motives. It may also be called the moraliz, 
tion of justice and not moral justice. 
Two sets of writers may be distinguished who dealt with this form 
of ethical justice from different perspectives: first, the writers who 
sought to justify their own behavior patterns on ethical grounds 
second, the authors of counsels for kings, often called ‘mirrors’ of 
princes, who wrote elaborate manuals providing ethical rationale for 
the conduct of royalty and men in high offices. The first type consiss 
of ethical literature based on the writer’s own experiences as well as 
the experiences of others whose careers had been the subject of social 
censure and who tried to defend their conduct by setting forth their 
own standard of ethical justice. Ibn Hazm, a man who had varied 
experiences as a statesman and a scholar, may be cited as an example 
in this category, as he laid down an elaborate code of ethics which may 
be regarded as an apologia for his disagreement with statesmen and 
scholars who repudiated his views and attacked him, not on ethical 
but on credal or political grounds. The other category, the so-called 
mirrors of princes, consists essentially of anecdotes and sayings of 
ancient wisemen, which Muslim writers have compiled to provide 
guidelines for their rulers on how they should conduct themselves in 
the governance of their people. Muslim writers have 
ancient wisdom and the careers of old rulers to provide 
prints for their rulers. The literature on the subject abou quan- 
tity, but in quality it varies considerably from manu2 righly 
sophisticated treatises, including literary works telling all al tales 
which warn kings and men in high authority against ill- 
unjustified acts. It is exceedingly difficult to provide even 
of works in such a rich field, but perhaps two or three exan 
be illuminating. 
For moral self-justification, the example of Ibn Hazm 
the best in his time. Born in 384/944, Ibn Hazm was enced 
partly by the surroundings of his father’s household, bur » b 


ing. But even in solitude, he was not 
His literary works were attacked by most 
y because he changed his adherence from 
r, first from the Maliki to the Shafi'i and 
the Zahiri, despite his significant contribu 
literature. Since the Maliki school was then 
the Maliki scholars turned against him. In 
ts, he proved to be an able debater and 
arp tongue and impressive arguments. Apart 
ied by both foes and admirers as a gr 


ma 


al blue- mer, as demonstrated by the m 


who have always abandoned worldly pike 


bn Hazm, see his autobiographical » 
ec:and ], ed. Petrof (Leiden, 1914), tran 
nmaty Ibn Kallikan, Wafayar al-A'yan, | 
ics is entitled Kitab al-Akhlig wa 2 
bd with a French translation by Nada Tom 
at al-Nafs wa Tabdbib al-Akblag we 
‘Of the Soul and the Refinement of Ch 

9 il Ibn Hazm [Ibn Hazm’'s Treatises 


erhaps 
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Ethical Justice as the Moralization 


of Justice 


Ethical justice is often expressed in terms of certain values to jusif 
human acts that are outwardly in accord with conventional ethics, by, 
in reality are not necessarily the expression of the highest virtug 
Strictly speaking, such kind of justice is not ethical justice but “ethic 
justification”’ for ulterior motives. It may also be called the moralizy. 
tion of justice and not moral justice. 
Two sets of writers may be distinguished who dealt with this form 
of ethical justice from different perspectives: first, the writers who 
sought to justify their own behavior patterns on ethical grounds 
second, the authors of counsels for kings, often called “‘mirtors’’ of 
princes, who wrote elaborate manuals providing ethical rationale for 
the conduct of royalty and men in high offices. The first type consists 
of ethical literature based on the writer’s own experiences as well 
the experiences of others whose careers had been the subject of socid 
censure and who tried to defend their conduct by setting forth their 
own standard of ethical justice. Ibn Hazm, a man who had varied 
experiences as a statesman and a scholar, may be cited as an example 
in this category, as he laid down an elaborate code of ethics which may 
be regarded as an apologia for his disagreement with statesmen and 
scholars who repudiated his views and attacked him, not on ethical 
but on credal or political grounds. The other category, the so-called 
mirrors of princes, consists essentially of anecdotes and sayings of 
ancient wisemen, which Muslim writers have compiled to provide 
guidelines for their rulers on how they should conduct themselves in 
the governance of their people. Muslim writers have summarized 


ancient wisdom and the careers of old rulers to provide ¢¢hical blue- 
prints for their rulers. The literature on the subject abous@s in quan- 
tity, but in quality it varies considerably from manua's to highly 

rical tales 


sophisticated treatises, including literary works telling all: 
which warn kings and men in high authority against ill-advised and 


unjustified acts. It is exceedingly difficult to provide even 2 summary 
of works in such a rich field, but perhaps two or three examples might 
be illuminating. 
For moral self-justification, the example of Ibn Hazm is pethaps 
the best in his time. Born in 384/944, Ibn Hazm was influenced 


partly by the surroundings of his father’s household, bur mainly bj 
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ming. But even in solitude, he was not 
fis literary works were attacked by most 


a code of ethics that he hoped might improve 
his age, which he found unworthy of human 
leme of his moral code is the existence of two 


et, as demonstrated by the men of wisdom, 
who have always abandoned worldly pleasures 


ibn Hazm, see his autobiographical work entitled Tau 
ie}, ed. Petrof (Leiden, 1914), trans, Nykl (Paris, 19 
bn Kallikan, Wafayat al-A'yan, Ill, 13-17; Abi Zahra, lon 


on ethics is entitled Kitab a/-Akhlag wa al-Siyar [Treatise on Ethics 
Mwith a French translation by Nada Tomiche (Beirut, 1961) 
dawat al-Nafs wa Tahdbib al-Akblag wa al-2ubd fi al-R 
lof the Soul and the Refinement of Character and the Re 
aul lbn Hazm (Ibn Hazm's Treatises}, ed. Ihsin ‘Abbas (Cairo 
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in favor of the highest virtues (al-fada’il). It is hardly necessar 
that one might agree with Ibn Hazm that no man js in i fe 
position to know which of the two kinds of pleasure is superior mt 
the man who has experienced both. On the strength of hic _ 
experience, Ibn Hazm had no hesitation to say that he belonged 
the second category.” : 
From a scrutiny of the two types of men, Ibn Hazm turned 10 the : 
search for the underlying cause which prompted men to cho, ; : lars in succeeding generations. 
between pleasure and knowledge. He found the answer, he Said, in rks on ethical justice are the so-called 
just one reason: to overcome anxiety (al-hamm). He used this term ely deal with the conceptual aspect of 
however, not in the strict sense of anxiety, but in the broad sense of | consist of guidelines and general rules 
human concern, which includes grief and distress as well as wort, position of royalty and assert its claim to 
about all sorts of things—material as well as non-material—which 
men often seek to overcome. From his own experience, he found thy if hicl e reader may be referred,” only two writers 
nobody could possibly bear the burden of concern for too long. 4\\ h t sh representing an aspect of ethical justice 
men—believers as well as unbelievers—endeavor to overcome their ive. The two writers are Abu al-Qasim 
worries, although the method used by each varies from one to - 418/1026), Vizir and Court Counselor: 
another. As far as he was concerned, Ibn Hazm found that nothing in 
life proved more gratifying than to turn to God and work for the nex 
life. It is the surest and most direct way to achieve solace and inward 
satisfaction. Everything else seemed to Ibn Hazm to be misleading 
and futile.“ 

Since he was constantly the target of attack by scholars and political 
opponents, Ibn Hazm counseled to pay no attention to them, and he y ied in © parts: the first is devoted to the private life 
said, “‘It is folly to think of any one who can possibly escape slanders C , the king’s dealings with the upper class; and 
and abuse.’’® He found in the pursuit of justice and virtue an escape AE's attitude towards the general public. For each 
from vice and injustice. All wise men, he said, have come to the same 
conclusion through Reason; but were some to find it difficult to toler- 
ate slander, they would find peace of mind in religion.” 

Ibn Hazm’s notion of justice may be regarded as a rationalization 
of his behavior pattern and an ethical justification for his failure in 
politics. He tried to find an escape in scholarship, but the world o! 
learning, though acknowledging his scholarship, was not prepared \ 
tolerate his doctrines or the method he employed to defend them. Hi 
keenly felt that he was ignored by a society that appeared unjust « 


ing down a moral code which would vindi- 
” (to borrow his own word) the vices of his 


, school of law, Ibn Hazm failed in his 
Zahiri doctrines proved inadequate for the 
soon vanished from Spain. But his writ- 


became a counsel for kings. In the composi- 
as drawn on his personal experiences in public 


nes. In the first part, he counsels the prince to pay 
sical condition, for negligence in his physique 
ty to govern, and consequently his rule might 


*Mulk, Siyasat-Nama, or Styar a/-Mulik |The Book of Govern- 
Kings], trans. Hubert Darke (London, 1960) 

al-Maghribi served under several rulers in Egypt, Syria, and) 

part of his life he was involved in palace intrigue and fell from 
gave up public service, he composed poetry and showed ai 

fe, but after retirement he became fully dedicated to literary pursul 


63, Ibid., p. 13. 8/1026. For his life, see Ibn Khallikan, Wafayat a/-A'yan, 1, 42 
P 


64. Ibid., pp. 14-15, 
65. Ibid., p. 17. 
66. Ibid., pp. 77-79. 
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become unjust. For this reason, the prince is well advised to 

regular meals and undergo exercises for the upkeep of his niet : 
condition. Nor should the prince indulge in drinking, for the h fe 
drinking might adversely affect the discharge of his duties as , So 
eign. If he ever wanted to drink, he should drink in private and vi 
moderation so that he could enjoy himself without compromising hj. 
dignity. Moreover, he should not indulge in any kind of plessy, 
which might distract him from work, although some kind of ete 
tainment which does not adversely affect his regular work is absoluy, 
necessary. 

The prince must keep himself well-informed about the world x 
well as about the affairs of his own country. He must also be prompy in 
his dealings, fulfill all promises, and compliment as well as admop. 
ish—even punish—those who fail in their duties. Loyalty of all publi 
servants should be solicited by inspiring confidence in them rather 
than by arousing suspicion and fear. Above all, the prince must be 
just in all his acts. He should do so, not only as a duty to his people, 
but as an act of piety—in gratitude of God’s favor (ni'ma) for entrus.- 
ing to him the task to rule with justice. The prince must always bearin 
mind that justice is an ethical obligation required by convention and 
sanctioned by religion.” 

The second and third parts of the treatise consist of counsel on hoy 
the prince should deal first with the men to whom he has entrusted 
public service—courtiers and others—and then with the people as 
whole. In dealing with each group, his immediate objective is not 
necessarily the same; he needs the former to assist him in governing, 
whereas his demand from the latter is loyalty and support. In order to 
achieve his aim, the prince should pay particular attention to cultivate 
the qualities and character of public servants. 

Public servants should be well-trained, each in his profession, and 
carefully watched to encourage them to do their work properly. More- 
over, they should be corrected when they err. Their conduct, based on 
respect and confidence, should be cultivated by various means. Fits, 
the prince should be kind to them, in accordance with the Propher' 

saying that “‘the hearts of men are attracted to those who have been 
kind to them,”’” and take an interest in their own personal affais 


em for unintentional faults in order to 
td, he should not restrict them from 
nd pleasures so that they would not be 
‘ou tth, he should be prepared to listen to 


abit of 


ald pay particular attention. He is 
lef Secretary (Katib al-Rasa‘il) from 
tivated, eloquent in speech, and capa- 
ng all matters entrusted to them. The 
be chosen from among men who are 
able to handle all kinds of men who 
collector (jabi al-amwal) should be a man 
ict, fairness, and justness (munsif and 
€ attentive and tolerant. The Army Com- 
ould be a courageous and good soldier, 
and conditions of the army, as well 
mmiand respect and fear in the cour 
foreign emissaries and spies. The ( 

should be a stern and earnest pers: 
D are prone to disturb the public ord 
herever they may hide. In the me 
ble, temperate, and prepared to give good 
im) should be a wise man and knowledge- 
l€ must also be a man of integrity and of just 
1 Inspector (al-Muhtasib) should be honest, 
its of his profession (well-acquainted with 
ind ways of cheating), and able to protect 
aints about violations of the Law are of two 
‘in nature, should be dealt with by the police, 
ound, by the Inspector. Finally, the Messenger 
Rasail) should be an agreeable person, fluent in 
ble in his ability to deliver oral messages accurately 
lis taken for granted that each of these men, whether 
ment or a Courtier, should be prepared to deal 
ates in a manner agreeable to the Prince in order to 


70. Ibid, p. 62 (see Q. 38, 25). 


71. Ibid., p. 69. The Prophet's saying may be found in Siytiri, a/-Jami' al-Saghir, 
I, 488; and a/-Fath al-Kabir, Il, p. 62. 


‘section on Procedural Justice. 
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obtain their cooperation in achieving order, stability : m 

t : y and justic Re fi E el for Vizi 
hein cing a Sern : or Vizirs, and the other a manual 


With regard to the people as a whole, the Prince is oby 
unable to cope with all of their affairs, since their number jg Aa 
increasing and their personal affairs are complicated: he ial 
therefore, limit his interference in their personal affairs and (One, 
trate on the requirements for the maintenance of public order ang 
pursuit of justice.” His immediate objective should be to hold th 
community together and obtain its loyalty, not always by force, by 

firm and tolerant policy. The Prince should also try to keep fairly ¢y, 
to his people—to know their dignitaries, scholars, and other pron; 
nent men, and to look after their public interest. Dignitaties ay 
scholars should be required to frequent the Court and keep in toy, 
with him. Others—the rank and file—should not be complete 
ignored; those who are well-behaved should be recognized Those 
who commit injustices and indecencies should not be left unpup, 
ished, and each should receive punishment in accordance with the 
seriousness of his crime. Measures of justice should be applied to a 
without distinction, for if discrimination and corruption were ey 
allowed, injustice (jawr) and corruption (fasad) might lead 10 the 
downfall of the kingdom.” In order to hold the country firmly unde 
control, the Prince should order that all public roads within each cit 
be inspected and that the identity of all who enter or leave be known 
to the authorities; nobody should be allowed to enter or leave the city 
without permits. Even postal correspondence and the mail should be 
subject to inspection in order to prevent fraud and irregularities 
Finally, the Prince should keep himself well-informed about all evens 
and happenings outside his kingdom in order to protect it from for 
eign intrigues or sudden attack by the enemy. 

The other writer, Abu al-Hasan al-Mawardi, was a jurist and Chief 
Justice (Qadi al-Qudat) under Caliph al-Qadir bi-Allah. He is well: 
known to Western scholars as the author of a treatise on the principles 
of government,” but his two treatises on ethics are not as widel) 


d, a code of ethics is laid down 
lear that unless ethical principles 
he regime might be undermined 
tioned. Mawardi’s ethical code is 

id partly on that which he called 
th is used in the sense of ethical 

¢ tially a jurist who served the 
plomatic missions, he was also known 

‘© assert the legitimacy of the Caliph- 

_ Above all, he was a great defender 
nged by Shi‘i heterodox creeds— 
id the Fatimids in Egypt. He tried 
confirm the legitimacy of Sunni rule. 
the Buwayhi Vizir that his service to the 
ith the principles of law and justice, 
n Sunnism, the official creed of the 
augment the authority of the Caliph, 
and justice should be enforced not only 
unseled toleration and warned that 
mtment between rulers and their sub- 
A conflicts, such as those that have already 
d Shit communities in Baghdad and 
¢ and order and went on to plead that 
One party against another, the Vizir would 
from using it. Force, he warned, should be 


On ethics, Mawardi developed the concept of 
ture of ethical and legal norms. He was genu- 
it the dwindling authority of the central govern- 
zing the overriding authority of the Caliph, h 


73. Ibid., pp. 67, 73. 
74. Ibid, p. 76. 
$ 75. Abi al-Hasan ‘Ali al-Mawardi, Kitab a-Abkam al-Sulténiya {Treatise on the 
Principles of Government], ed. Engeri (Bonn, 1853). For life of al-Mawardi, see a! 
Khatib al-Baghdadi, Ta'rikh Baghdad (Cairo, 1349/1931 ), XII, 102-3; Subki, Tabs 
G4, III, 304-14; Ibn Khallikan, Wafayat, I, 444-45, 


in al-Wazara wa Siyasat al-Mulk (Rules for the Vizirate 
y], ed. Ridwan al-Sayyid (Beirut, 1979); Adab al-Dunyi 
eligious Ethics], ed. Mustafa al-Saqqa (Cairo, 1973). 
swanin al-Wazara, pp. 122-23; for the meaning of thi 
see al-Mutarrazi, a/-Mughnb, |, 132 

p. 145-46; cf. p. 123. 
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sought to maintain the unity of the State at a time when the h 
Islam was menaced by foreign invaders at its gates and wa, : 
dissident sectarian conflicts. He admonished the Caliph to ea y 
self-appointed provincial governors, provided they acknowledged 
supreme authority and supported him against the forces of disen hig 

and foreign pressures. He considered order and justice as ah, ' 
essential, for without them neither the integrity nor the sta 
the state could be maintained.” 

The three aforenamed—Ibn Hazm, Maghribi and Mawardi_,, 
scrutinized as examples of writers who dealt with ethical justice ci 
as rationalization of personal behavior patterns or moralization of the 
conduct of a public figure. Thus the highest virtues were mot used fy 
the refinement of character, but for the justification of ultery 
motives. Neither the ethical scholars nor the authorities were able jp 

repair the scales of justice when its fundamental principles and idea 
were called into question. The new circumstances in Islam—th 
threats of Mongols from the East and the Crusades from Europe—haj 
so radically altered the internal conditions of Islam that the debate on 
justice was bound to adopt new concepts and variables. Scholats like 
Ibn Taymiya, al-Tawfi, Ibn Khaldin, and others called for a thorough 
reconsideration of prevailing doctrines. New concepts, such a 
“‘maslaha’’ (public interests), ‘‘siyasa shar‘iya’’ (political law) and 
““asabiya’’ (a form of social solidarity), came into vogue. These were 
not entirely abstract notions, but practical steps to meet the demands 
of new conditions and social habits. The debate on justice gradually 
turned to the social aspect, and its components called for a redefini. 
tion of justice. Before dealing with the social aspects of justice, how. 
ever, we should discuss legal justice at this stage on which the scholars 
were in agreement that it represents the minimum standard laid down 
in accordance with the Revelation to be enforced by the state 


SOlUte 
bility of 


79. Mawardi, a/-Ahkam al-Sultaniya, pp. 53-57. 


to God [t.e., to His Lau). 
—Shafi'i 


¢ in accordance with the law. Etymo- 
n and the literal meaning of jus and 
ver, the meaning of justice has con- 
not only legal but also other aspects. 
as some elements of justice may be 
of the law; but law may or may not have 
nding on whether the law was laid down 
her goals. In Islam, Law (Shari'a) is closely 
id both are considered the expressions of 
whereas the aim of Religion is to define 
¢ and others—the function of Law is to 


pecific measure to distinguish between just 
ved therefore upon the scholars to indicate 
les of justice which would serve as guidelines to 
ust and unjust acts. Although these principles 
ht together and correlated into a coherent theory 
ay be grouped into two categories, each 
spect of justice. These aspects may be called the 
focedural, and the meaning of justice in each 
one to the other. 
F consists of those elements of justice which may 
the substance of the Law. But it is not the law, whit 
ul atory rules that determines how much of 


7 


135 
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ments of justice its substance must contain; the lawmakers decig 

much (in quality and quantity) it must contain. The Shari’, a 7 
ing of the laws drawn from Revelation and Wisdom (Quin 
Traditions) as well as from derivative sources (consensus and atah, 
is considered to contain the justice laid down by the Divine Legis 
The scholars, in the great debate about justice, indicated the cht, 
of justice which the Law contains. : 
The second aspect of justice is procedural. It is conceivable thay 
certain system of law may be completely devoid of elements of uh 
Stantive justice, and yet it possesses rules of procedure which a 
observed with a certain measure of coherence, regularity, and impay, 
ality, constituting that which is called formal justice. Due proces 
law, a well-known procedure to Western jurists, is an aspect of formy 
justice. Procedural rules of justice, however, vary from one system 
law to another; but each system, if ever to be acceptable to a give, 
society, must develop its own procedural rules, including theit imp. 
tial application, in accordance with the mores and social habits of 
that society. The more advanced these procedural rules, the higher’ 
the quality of formal justice revealed in that particular system of lg 
Whenever these rules are ignored or inappropriately applied, proc. 
dural injustice arises. Legal injustice might also result from a decision 
considered contrary to the letter or the spirit of the law. But this king 


of injustice falls, strictly speaking, in the category of substantiy 
justice. 


vers (Q. VIII, 53). In their inquiry 
obligations, the scholars were able 
ciples governing the distinction between 
rt, these principles determine what 


of the Law (maqasid al-Shari'a) ought 


The first and foremost is the principle of 
im), which is indeed implied in the 
jote the public welfare of believers 
the path to guide men to do the good 
ly, the Law is designed to protect the 

ce man is not always aware of what is 
Il, 216), only God knows that which 
though there is no specific reference to 

€ several references as to how to do the 

1 (mafsada) and other evils (Q. Il, 200- 
feported to have said in a Tradition 
aposed nor an injury be inflicted as a 
darar wa la dirar), presuming that the 
est must be protected. 

od, the Caliphs often made decisions on 
and the precedents established by them 
ssots. Malik (d. 179/795), founder of the 
ated to have been the first to use maslaha as 
d later jurists followed the precedent set 
iM NO uncertain terms that maslaha, defined 
anfa'a’’ (benefit) and the averting of ‘‘maf- 
\ cin surpose of the Law.‘ It was, however, Najm 
Substantive justice is the internal aspect of the law, and the elements inal 16), a Hanbali jurist, who not only consid- 
of justice contained in the law constitute a declaration of “rights and Mcept, but went so far as to argue that if 
wrongs.” In the Islamic vocabulary the ‘‘rights and wrongs’ are called 


Substantive Justice 


mas de in conflict with a textual source, it should override 
the “‘permissions and prohibitions’’ (al-halal wa al-haram) and form ; js t] is the ultimate purpose of the Legislator.’ In the 
the general and particular rules of the Islamic corpus juris (Shati2) . 


The Law does not specify under the categories of permissions (halil) 
and prohibitions (haram) what is the measure which distinguishes jus 
from unjust acts; it merely states that believers must fulfil! their duties 
(fara'id) under the first category and abstain from others under prohi 
bitions. It was taken for granted that all obligatory acts must be jus, 
since they are the expressions of God’s Will and Justice, and that al 
prohibited acts are unjust, on the grounds that the Revelation cannot 


term ‘‘maslaha,”’ see my article ‘*Maslaha,”’ in Encyclo- 
d.; Mustafa Zayd, a/-Maslaha fi al-Tashri® al-Islami (Cait 
amic Reform (Berkeley, 1966), pp. 80-86 

ition, see Zayd, op. cit., pp. 14-15 (Appendix) 
(Cairo, 1356/1937), Il, 281-316. fae p 
tasfa (Cairo, 1356/1937), 1, 139-40; Shavibi, a/-Muwa 


Ws treatise on ‘‘maslaha,”’ see Zayd, al-Maslaha 
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modern age, under the impact of Western law, jurists take : 
for granted that maslaha is a source of legal decisions and the a 
on which reform has been justified. Muhammad Bin ‘Asha, Be 
rector of the Zaytiina Mosque in Tunis, insisted that maslha 
primary purpose of legislation and should therefore be the basis 
lemalidlecisions al 
Does the Shari'a seck to protect the collective interests of the Fe 
munity as the primary object or the interest of the individual belicyer 
An examination of the public and private ‘‘rights and duties" ind 
cates that the purpose of the Law is to protect the interests of beliciey 
as a whole; the interests of the individual are protected only in « € thei : 
as they do not come into conflict with the general interest. A cas jn ei, ae a, pss co 
point is the Law governing ownership of property. Does the Law fi : 4 PACcy ae * Baio me 
protect private or public ownership? If private ownership came inyy a: | Se gers pen 
conflict with public ownership, which one should prevail? ee ae ete alee aN 
In legal theory, all property belongs ultimately to God on the : aed a: een 
grounds that He had created everything in Heaven and Earth. But fy __ alll iron aoe ea 
the survival of mankind, God granted man the right to enjoy prop. ah brought into the world in i er 
erty. So we may conclude that God is the “‘owner’’ of property in 
principle, and that He has granted man only the right of “posss. 
sion.”’ It is not clear, however, whether God has granted possession 
collectively or left the mode of distribution to man. As a result, two 
schools of thought have developed; the first maintained that propery 
must be possessed collectively, the other is in favor of distribution and 
the individual's right to acquire and transfer property from hand 
hand. The latter school, which argued in favor of private ownership, ar ~ ; 
prevailed, and the Law tended on the whole to affirm the principle of . Were to be constructed which requires the demoli 
individual ownership. But in practice, the Law provided restrictions ion of a canal requires the use of a private estate 
which qualified private ownership consisting of measures such as the ene Se by es uiezargeucicompensatron 
zakat (legal alms), a tax for the poor,’ the waqf, the right of the owner Is are eee paul aaa Seales 
to immobilize part or the whole of his estate but not its income to his in the disposal of his property were he to be insane, 
successors"; the shuf’a, the right of the co-owner of an estate to acquite 


price for which the vendor has 
private estate by the state;"" and 
the exercise of private property 
ys and restrictions demonstrate 
ith public welfare, and that in a 
interests the latter must be subor- 
=. 

| good as an ultimate purpose of 
‘Happiness has been the theme 
d utopian writers, and Muslim 


thilosophy, especially the writings of 
fa were perhaps the earliest Muslim 
atically that the ultimate purpose of 
textual sources are not quite clear on 


al-Baqi (Cairo, 1370/1951), Il, 713-18; Abdur 
(Madras, 1911), pp. 272-73; Farah Abi Rashid 


§ also inhibited if he apostatized or if he were in death 
vent, he loses legal capacity until he regains solvency 
fand eating of pork are prohibited, the believer is not 
, though he may sell them to unbelievers 
freely from his article, “Property: Its Relation to Equality 
Mee with Islamic Law,"’ in Equality and Freedom: Past, 
published by the International Association for the Philosophy 
sophy (Wiesbaden, 1976), pp. 177-85 

lasan al-Basri, ed. Sandubi (Cairo, 1350/1931), pp. 38-40, 
aps the fitst Muslim philosopher to discuss happiness as 
in all its aspects. Like Aristotle, he considered the highest fo 


6. See Muhammad al-Tahir B. ‘Ashar, Magasid al-Shari'a al-Islimiya \Purposes of 
Islamic Law] (Tunis, 1366/1946), p. 63ff. 

7. The zakat is a tax which obligates the well-to-do to contribute to the welfare of 
the poor—indeed, to all who cannot work, whether because of o| 
without discrimination on the grounds of race or religion. This tax is a concession ol 
Private to public ownership. 

8. For an exposition of the classical theory, sce Hilal B. Muslim al-Ray, Kua 
Abkam al-Wagf (Hyderabad, 1355/1935). M. Abi Zahra, al- Wags (Cairo, 1959) 
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whether happiness will be found only in Paradise and not ne, 

on Earth, the scholars advanced different answers to the ques, b 
Some, like Ibn Hazm and Ghazzali, maintained that life on Ean 
not for happiness and pleasure, but for hard work and Pethaps ey : 
endurance and suffering, as it is but a short span in which the beliey 

should lead a strict and puritanical life in preparation for the Ctey 

life and happiness in Paradise.'* Others, like al-Amidi and gy 
jurists, held that the purpose of the Law is to achieve happiness bot 
in this life and the next world.'* While the falasifa were in agreemeny 
with other scholars concerning the premise that the real and CVetlas 
ing happiness is in Paradise, they held that happiness on Earth js 10, 
for pleasure, fame, or wealth, but for contemplation and the acquis. 
tion of learning. Summing up the divergent views of the scholars, the 
followers of the eclectic Brethren of Purity (Ikhwan al-Safz’), y), 
flourished in the fourth/tenth century, set forth their position on th. 
matter as follows: happiness may be achieved on Earth and in Heayey 
through the paths of Revelation and Reason, but not all believe, 
would be able to attain it in both: some may attain it through the 
path of Reason in this life, but not in the hereafter; others hope 1 
attain it in the hereafter through the path of Revelation, but may no, 
be able to attain it on Earth; still others may attain it neither on Earth 
nor in Heaven, if their way of life proved contrary to Reason and 
Revelation.” It may be argued, however, that believers who hope to must first be taken into consideration: 
attain ultimate happiness in Heaven, whether through Reason or Rey. r is not clear, the literal or the hes 

elation, derive an inner satisfaction by equating the path of life they considered. 

chose with justice, even though at the expense of hardships in life on aith, indeed based on it, is the obligation 
Earth. mto a contractual arrangement. Even in 


iples of good character (makarim 
d upon as one of the fundamental 
e levers are commanded by God to 
(Q. XXXI, 16; XLIX, 13). Although 
n, often described as harsh and rug- 
© the rise of Islam (especially such 
tality, and courage), the Prophet 
‘mercy and justice, which gradually 
ed earlier customs and practices. 
‘summed up in a Tradition ascribed 
hat he was “‘sent to further the princi- 
ul and religious values became in time 
ad were often used as a basis for legal 


$, a set of general principles might be 
justice. Perhaps the very basic is the 
which presupposes that the Law must be 
religious sanction to this principle was 
¢ Prophet, which stated that human 
which they are intended.’’” The niya 
duces legal effects, and it is expressed in 
legal theory, the niya, not the form or 


@ be found neither in the standard compilations of Traditions 
t it was reported by writers on ethics as early as the third/ 
oted subsequently to endorse the principle of ‘good 
q): For a discussion on the origin and meaning of this 
bahith “Arabiya \ Arabic Studies} (Cairo, 1939), p. 38ff.; 
al-Akhlag by Ibn Abi L-Dunya,”’ Mus/im World, Lill 
izer and Gibb, ““Akhlak,”” Encyclopaedia of Islam, new ed., 


happiness to be achieved not through pleasure, but through contemplation—the 
experience of rational power peculiar to human beings—and the cultivation of the 
highest virtues (al-fada’il). Justice, said Farabi, is the highest virtue which man tries (0 
cultivate in the fulfillment of happiness (see Aba Nasr al-Farabi, Kitab Tahyil al. 5 
{Treatise on the Acquisition of Happiness] (Hyderabad, 1345/1926); and Kitab al 
Tanbih “ala Sabil al-Sa'ada (Treatise on the Pursuit of Happiness} (Hyderabad, 1346 
1927). 

15. Ibn Hazm, Kitab a/-Akhlag wa al-Siyar [Treatise on Ethics and Conduct), ed 
Tomiche (Beirut, 1961), p. 13; Ghazzali, Kitab al-Iqstisad fi al-Itigad |Treatise on the 
Abridgement of the Creed], ed. al-Awwa, (Beirut, 1969), pp. 72-73; and a/-Mustasfs 
(Cairo, 1356/1937), I, 2-3. 

16. Abu al-Hasan al-Amidi, a/-Ibham fi Usail al-Abkam (Cairo, 1347/1928), 1,5 
17. See Khayr al-Din al-Zirikli, ed., Rasa's/ IkAwan al-Safa’ [Epistles of the Breth 
ten of Purity] (Cairo, 1347/1928), I, 257-58. 


Jof early Arab moral values, see Faris, op. cit., p. 93ff 

ih, ed. Krehl, 11, 119; Ill, 35 and 413 

the niya is based on a Tradition in which the Prophet said; 

in accordance with the niyas’’ (Bukhari, Sahih 1, 22-23), 

fate niya with the principles of bona fide and animus in law. 
1, 149-50; Jalal al-Din al-Suyati, a/-Ashbah wa al-Naza ‘tr (( 

50. Sce also a/-Mayalla (Articles 2-3 and 68). 
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| upon as one of the fundamental 
yelievers are commanded by God to 

XXXI, 16; XLIX, 13). Although 


whether happiness will be found only in Paradise and not Necese 
on Earth, the scholars advanced different answers to the Quest 
Some, like Ibn Hazm and Ghazzali, maintained that life on Eanja 
not for happiness and pleasure, but for hard work and Pethapg od 
endurance and suffering, as it is but a short span in which the belie, 
should lead a strict and puritanical life in preparation for the ete, often described as harsh and rug- 
life and happiness in Paradise.'* Others, like al-Amidi and Othe : no} the rise of Islam (especially such 
jurists, held that the purpose of the Law is to achieve happiness both < spitality, and courage), the Prophet 
in this life and the next world.'* While the falasifa were in agteemeny nercy and justice, which gradually 
with other scholars concerning the premise that the real and eyerlgs, d earlier customs and practices. 
ing happiness is in Paradise, they held that happiness on Earth isn summed up in a Tradition ascribed 
for pleasure, fame, or wealth, but for contemplation and the acqug. © was “sent to further the princi- 
tion of learning. Summing up the divergent views of the scholars, the id religious values became in time 
followers of the eclectic Brethren of Purity (Ikhwan al-Safa’), 9), were often used as a basis for legal 
flourished in the fourth/tenth century, set forth their position on th. 
matter as follows: happiness may be achieved on Earth and in Heayey 
through the paths of Revelation and Reason, but not all believer, 
would be able to attain it in both: some may attain it through the 
path of Reason in this life, but not in the hereafter; others hope tg 
attain it in the hereafter through the path of Revelation, but may ng 
be able to attain it on Earth; still others may attain it neither on Eanh 
nor in Heaven, if their way of life proved contrary to Reason and 
Revelation."” It may be argued, however, that believers who hope to 
attain ultimate happiness in Heaven, whether through Reason or Rey. 
elation, derive an inner satisfaction by equating the path of life they 
chose with justice, even though at the expense of hardships in life on 


Earth. 
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happiness to be achieved not through pleasure, but through contemplation—the 
experience of rational power peculiar to human beings—and the cultivation of the 
highest virtues (al-fada’il). Justice, said Farabi, is the highest virtue which man tties\o 
cultivate in the fulfillment of happiness (see Aba Nasr al-Farabi, Kitab Tahyil al-Saads 
[Treatise on the Acquisition of Happiness] (Hyderabad, 1345/1926); and Kitab al. 
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1927). 
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the case of an oral promise, the believer is admonished 0 live 

The contract, once made between the parties by mutual oa oi 

binding in accordance with the principle pacta sun; ‘ena 

embodied in the Revelation “not to break pledges after “< 
them" (Q. XVI, 93). Not only believers are legally bound y fly 
their obligations, but also morally urged to abide by them 0 
under threat or duress (and perhaps in grave deception, in the form gf 
ghabn fahish) can a contract or a pledge be cancelled. 

Finally, the ideas of freedom, equality, brotherhood, and toleration 
are often stated as goals in the authoritative sources, and they find 
literary expression in the works of philosophers and ethical writes, 
Although these ideas have close bearing on justice, jurists and theo, 
logians haye not strictly speaking considered them as fundamen 
purposes of Law. However, brotherhood and toleration have bee 
considered as important moral and religious obligations. The natu 
and scope of each of these concepts might call for a definition. 

Freedom has been used in two different though not unrelated 
meanings: one is essentially theological to denote free-will (ikhtiyar), 
concerning which there was sharp disagreement between Rationalisy 
and Revelationists; the other is strictly legal, to define the relationship 
between slavery and freedom.” The Law sets forth the rights and 
obligations of owners and slaves; but no special *‘bill of rights,” inthe 
modern sense of the term, is provided to protect individual rights." In 
the chapter of the Law on devotional duties (‘ibadat), defining the 
relationships between man and God, man can claim no specific right 
against God; he has only duties towards Him, which he must fulfillin 
order to be rewarded with Paradise. Above all, man is under obliga- 
tion to worship God (Q. LI, 56), and to associate no other god with 
Him (Q. IV, 51 and 116). But in his relationship with other men, 
man’s rights and duties are defined and determined in accordance 
with a scale of justice consisting of a set of principles in which free- 
dom, equality, toleration, and brotherhood are included. With regard 
to his status as a member of the community, the basic principles are 


22. As an “ethical term’ denoting “‘noble character,"’ Rosenthal says it was in 
vogue in ancient Hebrew and Arab societies and continued to have some social signi 
cance under Islam in the relationship between free men and slaves. See F. Rosenthal 


“hurriyya,"’ Encyclopaedia of Islam, new ed., Ill, 589: and Concept of Freedom in 


Islam (Leiden, 1960). 
23. For the legal relationships between freemen and slaves, see R. Brunschwig 
Abd,” Encyclopaedia of Islam, new ed., 1, Pp. 26-40. 
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the case of an oral promise, the believer is admonished to live up toi Pe ions a 
The contract, once made between the parties by mutual consent i mt ‘ } é ¢ Moreover, the Law has ma da 
binding in accordance with the principle pacta sunt Servand sake ; 33 oe : 

St Ss ca a, l acts (halal) and forbidden acts 
embodied in the Revelation “‘not to break pledges after maj grendabyand objectionable 
them” (Q. XVI, 93). Not only believers are legally bound to ful ed ( ar ) rand 
their obligations, but also morally urged to abide by them, Qy EpCACercmes. OF ae 
under threat or duress (and perhaps in grave deception, in the form of ever has a pore but neither is 
ghabn fahish) can a contract or a pledge be cancelled. category of Jaliz, between the 

Finally, the ideas of freedom, equality, brotherhood, and toletatio, © which the Law is indifferent, 
are often stated as goals in the authoritative sources, and they fing However, beyond the scale of 
literary expression in the works of philosophers and ethical writes cely defined in terms of politi- 
Although these ideas have close bearing on justice, jurists and theo. 
logians have not strictly speaking considered them as fundamenty 
purposes of Law. However, brotherhood and toleration have beep 
considered as important moral and religious obligations. The natu 
and scope of each of these concepts might call for a definition. 

Freedom has been used in two different though not unrelated 
meanings: one is essentially theological to denote free-will (ikhtiyir), 
concerning which there was sharp disagreement between Rationaliss 
and Reyvelationists; the other is strictly legal, to define the relationship 
between slavery and freedom.” The Law sets forth the rights and 
obligations of owners and slaves; but no special ‘bill of rights,” in the 
modern sense of the term, is provided to protect individual rights. In 
the chapter of the Law on devotional duties (‘ibadat), defining the 
relationships between man and God, man can claim no specific right 

against God; he has only duties towards Him, which he must fulfill in 
order to be rewarded with Paradise. Above all, man is under obligs- 
tion to worship God (Q. LI, 56), and to associate no other god with 
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Him (Q. IV, 51 and 116). But in his relationship with other men, 1 . er <i : ee 
man’s rights and duties are defined and determined in accordance ee oer in 
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with a scale of justice consisting of a set of principles in which free: ie Meson chins with the 4 
dom, equality, toleration, and brotherhood are included. With regard ia Be OSS With the outsiae 


to his status as a member of the community, the basic principles ae 


22. As an “‘ethical term’’ denoting “‘noble character,’’ Rosenthal says it was in 
vogue in ancient Hebrew and Arab societies and continued to have some social signif 
cance under Islam in the relationship between free men and slaves. See F. Rosenthal, 
“hurrtyya,”’ Encyclopaedia of Islam, new ed., Ill, 589; and Concept of Freedom ix 
Islam (Leiden, 1960). 

23. For the legal relationships between freemen and slaves, sec R Brunschvig. 
“Abd,” Encyclopaedia of Islam, new ed.,1, pp. 26-40. 
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world were defined and regulated in accordance with a 
justice determined by the Law.” 

Finally, moderation and toleration are not only Principles og 
justice; they are also moral and religious obligations. The fits, nat 
the flexibility of the Law and the conditions under which the bet ¢ 
can discharge their duties; the other defines the attitude of 
towards non-Muslim communities whether within ot outside jy." 
lands. Designed to protect the believer's interest and Promote 
general good, the Law is not intended to impose obligations b. 
the capacity of believers to fulfill them. A certain relaxation ig age : a> 
Law is deemed necessary. This relaxation is permitted in accords. f d al-Jabbar, the Chief Judge 
with the principle of moderation, consisting of equity and justice : dl’” (just judge);* and likewise the 
virtue of which the individual would be able to maintain a bal 5), because ‘“’adl’’ (justice), 
between an obligation and his capacity of fulfillment (Q |, igs ality a man should possess 
XXII, 78).%* The principle of toleration requires the State to bran . Before the qualities and 

protection to other communities that share belief in the One Gj 
were they to live in the Islamic State, and to refrain from the use gf 
force whenever negotiations and peace were entered into betwee 


Muslims and non-Muslims.” 


landacgs ag. vary from © wee ‘ : ; 
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ifications of judges and 
ough the structure of the 
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"as a quality of the judge in a 
and moral values. In his work 
of the school of law bearing his 
*adl,”? that it “‘means acting in 

. = : 

Procedural justice is the external aspect of the Law by virtue of which =" ae ee .. 

substantive justice is realized. This aspect of justice, often ~ for. : Beodulandicobedience to ane 

mal justice, is manifested in the degree of regularity, meticulousnes, \ ee : f 

and impartiality in the application of the Law. As a procedural form lefimition of “ad,” Shafi'i provided us with 

of justice it may not seem as significant as substantive justice, but in 
reality it is no less important and its processes are intricate and highly 
complicated. Without it, the elements of justice would become of 
academic value, just as a hidden treasure loses its value unless it is put 
into use. Even if little or no elements of justice were to be found in the 
law, the individual could derive satisfaction if the law were applied 
with regularity and impartiality. Indeed, no legal system, whether 
ancient or modern, could claim endurance were it to be found want- 


Procedural Justice 


Particular two qualities: “truthfulness” 
€f jurists, in citing a number of specific 
£ level of religious and moral perfec- 
p demand for strictness in order to protect 

Thus in describing the just person, al- 


Acient tradition, man in the modern age seems to be 
vent by law’’ rather than “‘government by men’’ on the 
ped legal and judicial systems provide a more objective 


27. For the conc T it y ton 5 = 5 - 
ept of the ‘“‘umma"’ asa community of believers, see Sit Hamiltoy uality of justness in the man (or men) who presides overs 


A. R. Gibb, “The Community in Islamic History,"’ Proceedings of the Amencan 
Philosophical Soctety 107 (1963), 173-76. 

28. See Shatibi, a/-Muwéfagdt, II, 346ff. 

29. See chap. 7. 


ibbar, a/-Mughni, V1, 48-49. ; 
. 25 (trans. Khadduri, Islamic Jurisprudence, pp. 70-71). 
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Mawardi (d. 450/1059), Chief Judge under the Caliph aoe 
stated that he must be “‘truthful, trustworthy, sinless, ang Ao 
suspicion of bias in all religious and temporal actions," an ng 
moral qualities, which most jurists considered absolutely ne, 
the judge must be: (1) an adult, free, and a male believer: (2) 
in the senses, especially in sight and hearing, though some jaa 
(Maliki in particular) make reservations about sight, as he nigh 
assisted by someone who acts as an aide; (3) sane and sound jn 
faculties in order to be able to exercise good and discriminating ide 
ment and cope with subtle and complex problems; and (4) jy th 
Possession of an adequate knowledge of the Law, both in its fung, 
mental principles and rules as well as an ability to exercise legal tg, 

soning through analogy (qiyas) and make the right and just decision 
in accordance with the recognized sources of the Law.” 

The qadi (judge), belonging to the community of religious schol, 
(ulama’), was highly respected and revered, owing to his knowledge 
of Religion and Law and his concern about morality. In spite of this, ip 
the Umayyad and early ‘Abbasid periods jurists often refused the 
office of judge because of political pressures.” Later jurists displayed 
greater cagerness to serve as judges and often rendered legal advice 
the Imam. The judges, indeed the whole community of scholar 
(ulama’), were considered the light of the world and custodians of 

Religion and Law after the Prophet.” The judge, the na’ib (delegate. 

representative) of the Imam, was appointed either directly by the 

Imam or by the provincial governor on his behalf. Once appointed, 

the qadi could act independently. Contrary to modern practice, no 

appeal was entertained, although the qadi could reverse his judge. 
ment if a procedural error were detected.” Recourse from the gadis 


s not necessarily part of judicial 
nblance to the appellate system. 
the supreme judicial office created 
|. 193/809), did not constitute a 
© was entrusted with essentially 
.an appellate power. As na’ib of 
tor, the qadi was the only judge 
judges was unknown and the 
ple of a single judge. However, in 
ium, consisting of a group of 
0 deliberate function. This is a 


© a person of just character (Shahid 
a 7 ; 

nent is that he must display justness at 

ded. In his scrutiny of the qualifi- 

is testimony were to be accepted, 


ld be carefully considered: if we 
‘interest in the person on whose 
Not accept their testimony. If they tes- 
ond their ability to comprehend, 
for we do not believe that they 
which they have testified. We do 
witnesses who make many errors in 


cther requirements and specified the con- 


34. Mawardi, a/-Ahham al-Sul/taniya, ed. Engeri (Bonn, 1853), p. 109 
apply. The philosopher Ibn Rushd, a Maliki 


35. See Mawardi, op. cit., pp. 107-11; Adab al-Qadi, ed. Sirhan (Baghdad, 
1972), I, 618-48; Ibn Farhan, Tahssrat al-Hukkam, 1, 17-25. 

36. For the reluctance of Malik and Aba Hanifa, founders of the Maliki and 
Hanafi schools of law, to serve as judges, see Ibn ‘Abd al-Barr, a/-Intiga’, pp. 43-4 
170-171. 


37. See Shatibi, a/-Muwafagat, 1, 69-77. 
38. See Shafi, a/-Risa/a, p. 450 (trans. Khadduri, p. 274). That the judge may 


reverse his judgment seems to haye been an early practice and was confirmed in a ete: 
from the Caliph ‘Umar (d. 22/634) to Abi Masa al-Ash‘ari, Qadi of Basra. The leu: 
probably the product of a later date, gave an official expression of the practice. See Ibn 
Qutayba, “Uyu#n al-Akhbar, 1, 66; Ibn al-Azrak, Bada’ i" al-Suliih, |, 255-56; for 
translation, see H. J. Licbesny, Law of the Near and Middle East (Albany, N.Y, 1975 


pp. 240-41. 


tequirements for the acceptance of t 
me jurists argued that a sinful person (fa 


lab al-Qadi, Il, 3-58; Ibn Farhiin, of. cit., 1, 169ff. 
hy) PP . 381-82 (trans. Khadduri, p. 245). 
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should not qualify even if he repented, but most jurists Wer 
to accept his testimony if he repented.‘' Only in a weil a 
adultery, four witnesses of just character are required Q a 
XXIV, 4), but in all other cases a minimum of two men o 9 
and two women are considered satisfactory (Q. Il, 282).# The te 
mony of each witness of just character must be supported by ano 
witness of just character called the muzakki, and the justness ofe, 
acter of each other witness must be confirmed by another Petson 

just character. The qualifications of witnesses are considered ofa 
importance to insure impartiality and justice in the judicial Proxy 
Once the preliminary steps are taken, the judge would be teady 
the hearing and for the final decision. In the letter of i instruction 

Abu Musa al-Ash’‘ari, the guidelines for decision-making haye 

set forth, but these, as noted earlier, seem to have been the produc x 

a later date. Perhaps one of the earliest authoritative statements gy 

the subject may be found in Shafi'i’s answer to a question on ih, 

subject, in which he said: 


I should make a decision against a person either on the basis of my 
knowledge that the accusation made against him was right, or on his 
[own] admission. If neither had the knowledge or if he did not confess, 
I should decide against him on the basis of [the testimony of] two 
witnesses [of just character]. Since witnesses may make errors ot be 
confused my knowledge and the [defendant's] admission would be 
stronger [evidence] against him than the [testimony of} two witnesses, 
I should [also] decide against him on the strength of [the testimony of] 
one witness and the [plaintiff's] oath; but [such evidence] is weaker 
than the [testimony of] two witnesses. I should also decide against him 
if he refused to take an oath whereas the plaintiff did take an oath; but 
[such evidence] is weaker than the [testimony of] one witness and the 
oath, since the accused’s refusal might have been the result of his fear 
for his reputation or his feeling that the matter was too insignificant 

for an oath, whereas he who did swear an oath on his own behalf 
might be a covetous or debauched person.” 


This process, described by Shafi‘i as it existed in the third/ninth 


century, continued in its essentials to the modern age, though no 
without refinements, as a model of judicial procedure. The essential 


41. Ibn Rushd, Bidayat al-Muytahid, 11, 386; Ibn Farhan, op. cit., |, 170 

42. Shafi't, Risala, pp. 147-48 (trans. Khadduri, pp. 146-47); Ibn Farhiin, op 
cit., 1, 205ff. 

43. Shafi'l, Risa/a, p. 600; (trans. Khadduri, pp. 351-52). For a more dewiled 
account of hearing, see Mawar, Adab al-Qadi, Il, 240ff. 
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© court system. Above all, no uniformity or 
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such rules as the rule of stare decisive, which would 
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make their decisions consistent with the decisions of a hj 
well as consistent with one another. 

As a consequence, procedural justice was maintained > 
unitary judicial process but by a complex system, partly indi 
partly administrative in character. Nor was the Law codified ;™ 
modern sense of the word) and applied uniformly as a Coheten, 
tem throughout the land. Differences in judicial procedure ; 
not only between the two major divisions in Islam—the Sung. 
Shri—but also between the schools of law. Differences on credaj 
legal grounds necessarily led to differences in the administeatiog, : 

justice from one locality to another. ‘ " 

Because of differences among early rival partics and group, 

questions of political justice, as noted before,* the jurists preferred ig 
grapple with the problems of law-making outside the state, and som, 
of them refused to serve as judges. As a result the Law tended 
develop as a jurist law, notwithstanding the fact that the decieg 
issued by the state were incorporated into the body of the Law whe, 
ever they were found in conformity with textual sources. 

After the establishment of the ‘Abbasid dynasty in the second) 
eighth century, the jurists were gradually drawn to serve in the sta, 
and the need for establishing some form of harmony and coordination 
in the legal system was discussed in high political circles. Ibn a) 
Mugaffa’ (d. 139/756), a functionary in the provincial administration 
of Basra, submitted a memorandum to the Caliph Abii Ja'far a. 
Mansar, in which he suggested a set of proposals touching on al 
aspects of the administration of justice—military, civil, fiscal, and 
judicial—designed to improve the system by codifying all the lays 
into a coherent legal system.” More specifically, he called the attention gal system. 
of the Caliph to the discrepancies in judicial decisions from province ficant was the reassettion of an old legal device 
to province and from court to court in dealing with similar cases, all ef bs form of casuistry by virtuc of which an act 

concerning which there should have been one coherent standatd of ful in accordance with the literal (external) 
justice applied with impartiality. Some judges, Ibn al-Mugaffa’ went ‘could hardly be in conformity with the spirit 
on to explain, claimed that they made their decisions on the basis of ‘ eee Garces in point may be found 
the Prophet’s Sunna (Traditions), but in reality the Sunna thy ¥ J : RN SLaw sone en i Bee to makelenal 

applied was ‘no Sunna at all”’ (in Ibn al-Muqaffa's words), and they » z a 

followed their own predilections in the name of Sunna. Others, caim- 

ing to make their decisions on the basis of analogy (qiyas), inflicted an 


the purpose of analogy 

there was no specific rule 
rm the judicial process, Ibn 
erived from the recognized 


igher (ou, 


the only one who called 
and irregularities in proce- 

it himself seems to have 
ed of reform. It is said that 

, he urged Malik (d. 179/ 
© compose a digest of law 
or possible adoption as the 
ips expressing the prevailing 
ink that his digest should be the 
is.“7 Indeed, the jurists were 
s should impose a single code 


. 
is 


unified code of Law (although 
were recognized under Sunni 
trines may enrich the legal system 
a Tradition in which the Prophet 
greement among the scholars is a 


system .“* But despite agreement on 
hong the schools were accepted at the 


t, al-Intiqa', pp. 40-41, Abu Zahra, Malik, pp. 1881 
{rani composed a digest of law discussing differenc 
Tradition that the differences among scholars is a blessi 
al-Kubra, (Cairo, 1351/1932) 1, 36-40. 
yal” is the plural of ‘‘hila’’ which Nierally means a 
y it is technically used as a legal channel or a medium for an ex 


44. See chap. 2. 
45. For text, see “Abd-Allah B. al-Mugaffa’, ‘‘Risala fi al-Sahiba,” Rasd'il a 
Bulagha, ed. Kurd ‘Ali (Cairo, 3rd ed., 1946), pp. 117-34 
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d.”’ In accordance with procedural 
especially to jurists who recognized 
ion. Because the intent is difficult 

ips, the Hanafi jurists argued, the 
ince with its literal meaning. 

ne, the Hanafi jurists used the hiyal 
otherwise would be illegal in accor- 
0 justify their doctrine, the Hanafi 
stances in which a person has taken 
n, the oath is not binding on the 


point clear. A woman seeking divorce but unable to obtain ir With 
her husband's initiating the divorce was told to apostatize ol 
grounds that the wedlock between husband and wife would be cay 
celled if she changed her religion (presumably with the inten g 
returning to Islam after the divorce). Likewise, a man may wish F 
bequeath an estate to one of his children in greater quantity than his 
share, although he cannot do so under the law of inheritance Buri 
he declared before his death that he was indebted to a certain my 
with a specific sum of money, the debt must be paid before distrity, 
tion of the inheritance (presumably the man to whom the fictiong 
debt was paid will transfer the sum to the child designated by the rophet, reported on the authority of 
father).* These and other cases, especially those relating to busines “In ambiguous expressions, lying is 
transactions, were recorded and taken to court for litigation, and the in which a person’s oath leads to an 
judge often found himself bound to decide on the evidence presented - Hanafi jurists held, the oath is not 
to him. Thus the hiyal, a legal concept consciously used as a means to -asserted, made an exception in three 
achieve an otherwise illegal end, became an expediency—a legal fc. ace between two men, if one lies to 
tion—which virtually meant the subordination of substantive to pro- ises, and if one lies in war. Although 
cedural justice. of possible abuses (as his disputations 
The concept of hiyal was not unknown before Islam, and ancient demonstrate), his Silvers seemed 
law dealt with it. The Prophet, who admonished against its use, made ly the literal meaning of the Law and 
an allowance only in situations of extreme hardship which did not lations of the spirit of the Law.” A few 
compromise justice. A case in point is the Biblical story of Jacob who mt. A man, desiring a woman, would 
had taken upon himself to strike his wife with a hundred lashes, but et but with the intent of divorcing her 
he was relieved of the severity of his oath by Divine Revelation 0 , in order to avoid the penalty of adul- 
strike her gently with a “‘bundle of rushes’’ (Q. XXXVIII, 43). On the of an estate wishing not to abide by the 
strength of this Biblical precedent, the Prophet made an allowance, Mee with the shuf'a sale, disposes of his 
only in situations of extreme hardship which would not compromis it as a gift to another person (presumably 
justice, but he warned against possible abuses. 


From early Islam, controversy raged among jurists on the validity of j 
the hiyal and its relevance to legal justice. At the outset, it centered D claims that under depression or other hard- 
around critical situations and business transactions concerning which : 
ambiguous statements were either made by persons not anticipating tions were rejected by jurists opposed to hiyal 
the adverse legal effect or made without the intent to fulfill them, : e contrary to the spirit of textual sources and to the 

such as “if I do such and such a thing (or if such and such a thing is 
Y kalam la mandiha ‘an al-kadhib"’ (Bukhari, Sahih, 


vam, ll, 204-7). 
il, p. 632; Ibn Qayyim, of. cit., III, 169-70. 
, Ikhtilaf Abi Hanifa wa Ibn Abi Layla, ed. Afghani 
yyim, I'/am, Ill, 166ff. 

;, see Shaybani, Kitab al-Makhariy ft al-Hiyal, 
im, op. cit., II, 153-58, 213ff. 


purpose (see Jurjani, Kitab a/-Ta'rifat, p. 100). The nearest equivalent to al-hiyal d- 
Shar iya in Western legal tradition is legal fiction, a term coined by Sir Henry S. Maine 
to imply an extra-legal act. See Maine's Ancient Law, chap. 2. 

50. For other forms of hiyal, see Ibn Qayyim al-Jawziya, Kitsh I'lim - 


Muwaqqtin ‘an Rabb al-‘Alamin (Cairo, n.d.), III, 264. yy 
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purposes of the Law. From the time of Aba Hanafi 
rejected the hiyal, and Ibn al-Mubarak (d. 181/797), = Y 2 jy 
Traditionalist, denounced Abi Hanifa as an apostate on ie 
that his doctrine of hiyal was a violation of the Law Ou ae ; 
Religion.* Malik and Shafi'i, founders of two leading ou “Ontray ed Beegepmmprove the 
were also opposed to the hiyal, although f thei Sol ofl Reger coc modern 
pee aiyal, Bn some of their followers maa ( . he p hiyal had been made by 
a distinction between one kind of hiyal they considered |, al : Breneyi(addal-dhara'r’) 
others illegal. The Hanbali jurists, especially Ibn Taymiya a 1 a “e ‘ ‘ 
1328) and his disciple Ibn Qayyim al-Jawziya (d. 75, ig 
denounced the hiyal as contrary to textual sources on the Btounds 
deception (khud’a) and deceit (mukr).* Iby Qayyim insisted thay ig 
inconceivable that an act prohibited by one law could Possibly be 
permitted by another law under the same legal system.” But jhe 
Qayyim made an exception in the case of a lease for rent, in which the 
owner of a house can register it in the name of his wife in order y 
avoid the possibility that the lessee might consider the absence of the 
owner as an excuse to delay payment of the rent. Such a device, he 
held, is not contrary to the Law.* Some Shafi’ jurists, like Shatibj 
(d. 790/1388) and others, were prepared to recognize other excep. 
tions on the grounds of hardship or other extenuating conditions, like 
temporary marriage and the drinking of wine in non-Islamic lands, 
their laws did not prohibit these practices.” But most jurists insisted 
that the believer must abide by his laws, especially those governing 
personal status, even though he may be in a country other than his 
own.” 
It is possible to argue in favor of casuistry in cases of extreme 
hardship or in the inevitable choice between two wrongs, but it mus 
be done only in exceptional circumstances. Moreover, an act contrary 
to the Law might be undertaken to protect public interest, in accor 
dance with the doctrine of istishab.“ In such circumstances, the pet 
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in st the practice of hiyal. The 
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t prohibit temporary marriage.” But 
e of the closure of expediency, the 
k casuistic justification for personal 
eed a travesty to procedural justice. 


d Judicial Procedure 


: or legal systems—Roman law, the common 
orm of equity came into existence when the 
meed of reform by the adoption of a higher 
May seem strange indeed to speak of equity as 
ce, especially in a system of law claiming to be 


55. For critics of Abu Hanifa, see Abi Bakr al-Khatib al-Baghdadi, Ta'rkh 
Baghdad, XM, 403-24; cf. Abi al-Muzaffar ‘Isa, Kitab al-Radd ‘Ala al-Khatib a 
Baghdadi, pp. 93-95. 

56. Ibn Taymiya, Igamat al-Dalil ‘Ala Iptal al-Taglid, 63. 

57. Ibn Qayyim, of. c#t., Ill, 140ff. 

58. For cases of hiyal considered lawful, see Jéid., II], 210-13 

59. Shatibi, Muwafagat, Il, 378-80, 387-91. 

60. For a summary of the views for or against hiyal, see A. A. Sharaf al-Din, lon 
al-Oayyim al-Jawziya (Cairo, 1956), pp. 108-12. 

61. For the doctrine of “‘istishab,"’ see R. Paret, “‘Istihsan and Istislah,"” Encye 
paedia of Islam (supplement), 1st ed., I, 255-59. 


ustas fu, \, 140-41. 


0-91. 
rine of necessity, see Ibn Qayyim, op. cit., p. 121ff 


p of dharra, see Ibn Qayyim, op. cit., Wl, 119-20; Sharibiges 


a 


154 THE ISLAMIC CONCEPTION OF JUSTICE : L JUSTICE 155 


purposes of the Law. From the time of Abi Hanafi, man, 
rejected the hiyal, and Ibn al-Mubarak (d. 181/797), a contery tig 
Traditionalist, denounced Abi Hanifa as an apostate on the,” 
that his doctrine of hiyal was a violation of the Law and Contras 
Religion.* Malik and Shafi'l, founders of two leading school, a » 
were also opposed to the hiyal, although some of their follower, 
a distinction between one kind of hiyal they considered lepal 
others illegal. The Hanbali jurists, especially Ibn Taymiya (q, 
1328) and his disciple Ibn Qayyim al-Jawziya (d. 751359 ce. 
denounced the hiyal as contrary to textual sources on the ground, ), medium or a pretext.” As a 
deception (khud'a) and deceit (mukr).* Iby Qayyim insisted tha, ith nst the practice of hiyal. The 
inconceivable that an act prohibited by one law could possi) it crystal clear that an act in 
permitted by another law under the same legal system.” By ih bon AReE crentiof ipnor- 
Qayyim made an exception in the case of a lease for rent, in which : Been itoithe pur 8 € 
owner of a house can register it in the name of his wife in order er os aan A ‘stele 
avoid the possibility that the lessee might consider the absence of the consciously not intended ae 
owner as an excuse to delay payment of the rent. Such a device, ‘temporary marriage and th 
held, is not contrary to the Law.* Some Shafi’ jurists, like Shayijy th the former s ermit a 
(d. 790/1388) and others, were prepared to recognize other excep, Biindes both sae a shi 
tions on the grounds of hardship or other extenuating conditions, li. Peiilenal fiction * \ x 
temporary marriage and the drinking of wine in non-Islamic lands, 5 on _ ier ae ad Be 5 ail 
their laws did not prohibit these practices.” But most jurists insisted Rericilands a ; : ee, 
that the believer must abide by his laws, especially those governing mE itemporar a. a Y 
personal status, even though he may be in a country other than his etic a nt expe Fey a 
once 4 : : : ‘casuistic justification for personal 
It is possible to argue in favor of casuistry in cases of extreme a travesty to procedural justice 
hardship or in the inevitable choice between two wrongs, but it must .. 
be done only in exceptional circumstances. Moreover, an act contrary “== 
to the Law might be undertaken to protect public interest, in accor idicial Procedure 
dance with the doctrine of istishab.*' In such circumstances, the pet 
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mice im Councils may be said 
the embodiment of Divine Justice. But in reality, th 
justice embodied in all law is not always applicable to td established to guide the 
For this reason, Aristotle speaks of the need for equity as = Ri *n proved arbitrary and the 
tive of legal justice,’’ presuming that legal justice m, eg 


ay be > case. Some litigations were 


two levels. ‘‘While both are good,” he added, ‘ *aligg te subordinates, but in most 


eter ‘the equi. g 
Supe BOTS + P . wa et of jurisdiction was dele- 
fe ae deep ino pata 
; : ee nd sundry sae : D ted on the whole to serve 
courts designed to improve procedural justice as well as to Prov ; ox Epa : 
- ; : ; id not recognize 
set of positive laws to deal with questions for which there ¢, imi ite Aoi 
applicable rules in the Shari'a. Like Roman and English equity, pESornot aa BEICONw ie 
the Praetor and Chancery court were to improve procedural jy, lim courts could hardly be 
the Muslim authorities sought to establish Councils of Compl ore could neither correct 
(Mazalim) to deal with questions of procedural justice and litigant ial process. 
that did not come under regular court jurisdiction. But were 4. = were other special courts 
Mazalim and other related courts intended to fulfill the functions liction, defined by the purpose 
equity courts? ne nature of the dispute. Such 
It is not our purpose to discuss the composition and working ofthe ts, were set up for the army 
Mazalim Councils, as this will take us far afield; only their relevance yy th specific civil litigations, were 
legal justice will be dealt with.” The Mazalim Councils came ing etlain) deriving his power of juris- 
existence in the third/ninth century, although some form of prog, ‘Still others, dealing with crimi- 
dural justice was achieved by occasional councils presided over by the 
Imam or his immediate subordinates much earlier. Like reguly 
courts, they were to deal with private litigations, whether originated 
by an individual or a group of individuals or an administrative body, 
resulting in a wrong done to an individual, but they were ng 
designed to pursue an appellate procedure. They were separate cours 
and applied essentially a set of political (almost secular) laws and ng 
necessarily the Shari'a. Moreover, the litigations that were considered 
outside the jurisdiction of regular courts, where the Shatla wa 
applied, were taken directly to the Mazalim Councils. Those Councils, 
deriving their power of jurisdiction from the Imam and entrusted to 
men in high authority—vizirs, governors and others—proved mor 
efficient and their decisions were carried out more promptly than in 


Xisted 
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in high authority who were 

the scholars—qadis, muftis 
that sorry situation, since 
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ciples of the Law. But the fatwas could lay no clai 
principles or rules of law, as they were responsa to pra 
In its early development, the futya was exercised by pr 
it gradually passed under State control and served as 
effect a change in the scale of justice from perspective of the indiy 
ual, guided by conscience and public morality, to the State, whe 
functionaries were not always sensitive to public opinion. Comps 
tions of fatwas proved useful for the development of the Lay . 
provided guidance for other Muftis.” 

As an institution supplementary to the judicial system, the bar 
considered absolutely necessary to insure procedural justice. In Ilan 
the person to whom the interests of the party were entrusted 25 ay 
agent (wakil), and the arrangement between the client and the agen 
was a contract of agency. Although the role of the agent was closely 
connected with procedural justice, the agency was not considered 
integral to procedure. In time, however, the agent's role became w 
important that the practice was acknowledged under the Ottomay 
legal system and instituted in the Maya/la.” 

Procedural justice, needless to say, proved inadequate for the 
requirements of justice under the Islamic legal system. Neither in 
structure, nor in working, were the courts fulfilling the purposes of 
procedural justice. In structure it was not unitary, since the judicial 
system was not correlated and the qadi was handicapped by the fac : 
that he was not the sole authority to which all litigations were submit. Retrospect 
ted and jurisdictional conflicts necessarily ensued. In its working, the 
judicial process was subject to political pressures, though in principle 
the qadi was immune and the Imam was charged with the duty to 
insure the achievement of justice in accordance with judicial processes, 
Men in high authority often tried to interfere in judicial procedure, 
and the appointment and dismissal of the qadi compromised the justice indicates the pathway by which the | 
independence of the judicial system. The qadi was often subjected to © can be translated into reality. For this reason 
increasing political pressures when local governors became either fully { practical significance than other aspects of 
or semi-independent from the central authority. Only in the modem 
age, when Muslim states became fully sovereign, did the judicial 


system begin to change. In most Muslim states, the rulers have ak in doubt about the validity of other aspects of j 
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Rie the principle of separation of powers, although the courts te ally the product of wisdom and experience and no 
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doubt about justice on matters of detail, he should follo 
ard of legal justice rather than the dictates of Reason rte . 
Reason may not be faulted on matters of general Princip a 
be always the right guide on matters of detail. Whar Abae 
really meant is that the Law, tested by experience, js . a dh 
nient rule of human conduct than an untested Principle em , 
Reason. ated 
Legal justice is the sum total of other aspects of justice : 
scale in which human acts are weighed. Other aspects a ing 
theological, ethical, and others—will remain the subjec; ne 
debate until they become constituent elements in the sa}. Pig 
justice. In accordance with legal justice, each man is entitle 
legal rights, and he is obligated to pay the penalty for the in tig 
that he may commit. No other aspect of justice can advance a : 
claim unless it is integrated or correlated with legal justice. ), : 
haps not far from the truth to say that legal justice consist, a . 
those elements that society has accepted as binding; those ¢, ’ 
which society has not yet considered as binding may be reall 
either as ethical or philosophical aspects of justice. Legal justice isth 
the criterion of the immediate needs of society, whereas ethical, shal 
sophical, or other aspects of justice are an expression of XPecatgg 
Legal justice is the channel through which the clements of Oe 


aspects of justice are gradually absorbed before they become binding 
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Some of the material in this chapter has been freely drawn from my War 
Peace in the Law of Islam (1955) and The Islamic Law of Nations (1965); BOW 
relationship between the jihad as a doctrine of just wat, and peace and justice 
objects of the Islamic public order have been considerably revised and reformullat 
the central theme of this chapter. 

1. According to most commentators, the meaning of the word “middle” in 
foregoing Quranic Revelation is moderation and justice, denoting that int 
tionship with other nations God has decreed that Muslims should pursue 

ples of moderation and justice (see Tabari, Tafsir, ed. Shakir, Il, 14195), 
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doubt about justice on matters of detail, he should follow the stang. 
ard of legal justice rather than the dictates of Reason, for although 
Reason may not be faulted on matters of general principles, it canny 
be always the right guide on matters of detail. What Abi al-Hudhay| 
really meant is that the Law, tested by experience, is a more conye. 
nient rule of human conduct than an untested principle dictated by 
Reason. 

Legal justice is the sum total of other aspects of justice, as it is the 
scale in which human acts are weighed. Other aspects of justice~ 
theological, ethical, and others—will remain the subject of public 
debate until they become constituent elements in the scale of legal 
justice. In accordance with legal justice, each man is entitled to his 
legal rights, and he is obligated to pay the penalty for the injustices 
that he may commit. No other aspect of justice can advance a similar 
claim unless it is integrated or correlated with legal justice. It is per 
haps not far from the truth to say that legal justice consists only of 
those elements that society has accepted as binding; those elements 
which society has not yet considered as binding may be regarded 
either as ethical or philosophical aspects of justice. Legal justice is thus 
the criterion of the immediate needs of society, whereas ethical, philo. 
sophical, or other aspects of justice are an expression of expectations, 
Legal justice is the channel through which the elements of other 
aspects of justice are gradually absorbed before they become binding, 
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overriding objective. But any public order devoid of justice tends y 
breed tensions and conflicts, and therefore would undermine ang 
ultimately destroy the foundation on which peace is established, Iti 
thus tempting to argue that justice is the key to a lasting peace ang 
that peace and justice cannot be completely separated. Yet in humay 
experience justice proved so compelling a goal in some societies thar 
its pursuit often prompted men to break the peace. In the relation. 
ship among nations, peace proved to be the proximate, but justices 
the ultimate objective, if public order were ever to endure. 

The rise of Islam, with its universal appeal to mankind, necessanly 
raised the problem of how to establish its priority in the relationship 
between peace and justice. Islam, as we have already noted, isa 
political community endowed with a public order designed to govemn 
its internal affairs as well as to conduct its relationship with other 
communities in accordance with a scale of justice determined by the 
Will and Justice of God. According to the Islamic public order, the 
Islamic community is the subject of God’s Justice, whereas all other 
communities are the object of that justice. But if God's Justice so 
reign supreme over the world, the validity of its public order must be 
acknowledged by all mankind. It follows that no other standard of 
justice would have been acceptable to Islam save the standard of 
God's Justice, which had to prevail, if necessary, by the sword. 


Justice and the Islamic Public Order 


The Islamic state, composed of a community of believers endowed 
with a message to all men, was a universal state. Its public order, 
derived from and exercised on behalf of God, was potentially capable 
of governing the whole of mankind. The state thus was the insu. 
ment with which Islam sought to achieve its ultimate objective—the 
establishment of God's Will and Justice over the world 
But the Islamic universal state, not unlike other universal states 
could not establish peace and order in the world solely in accordance 
with its scale of justice. Outside it, there remained other communities 
with which it had to deal permanently. The world 
divisions: the territory of Islam (dar al-Islam), wh 
Pax Islamica, consisting of the territory over which Islamic justice 
ruled supreme, and the rest of the world, called dir a!-Harb. ot the 


split into two 


may be called 
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posed to regulate its relationship with the dar al-Harb in accordang 
with a branch of its Law called the Siyar. Just as the Romans 9 
the rules of jus gentium in their relationships with other commugi 
ties, so did the Muslims regulate their relationships with non-Musling 
in accordance with the Siyar, or the law governing the conduct of ty 
Islamic State with other communities. 

The Siyar, a set of rules derived from the same textual sources x 
Islamic law (Shari'a), possesses its own scale of justice based on \slamy 
principles as well as on Islam’s experience with other peoples. Stray 
speaking, the Siyar is not a separate system of law from the Shatiy 
but a chapter of its corpus juris, binding on all believers as well as on 
those who seek to protect their interests in accordance with Islamic 
justice. The scale of justice applied by the Islamic state in its relations 
with other states was based not necessarily on reciprocity of mutual 


consent, but was a self-imposed scale defined and determined in 
accordance with the Islamic public order.’ 


d sword in the sense of participation 
did Islam consider the jihad a 
sh every believer was bound to 
field. Believers who could not 
0 do so were expected to contrib- 
| of fighting with the sword. Partici- 
another was a highly-prized duty 
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and reward of Paradise (Q. LXC, 
ratds.* Such war, called in Western 
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dis Law and Justice over the world 
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the spread of the word of God (Q. II, 
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The Jihad as Just War 


The instrument with which Islam sought to achieve its objectives was 
the jihad. Islam prohibited all kinds of warfare except in the form of 
jihad. But the jihad, though often described as a holy war, did not 
necessarily call for fighting, even though a state of war cxisted 
between the two dars—dar al-Islam and dar al-Harb—since Islam's 
ultimate goals might be achieved by peaceful as well as by violen 
means. 

Strictly speaking, the word “‘jihad”’ does not mean “war” in the 
material sense of the word. Literally, it means ‘exertion,’ “effort” 
and “‘attempt,”’ denoting that the individual is urged to use his 
utmost endeavors to fulfill a certain function or carry out a specific 
task.‘ Its technical meaning is the exertion of the believer's strength to 
fulfill a duty prescribed by the Law in ‘‘The path of God" (Q. LX), 
10-13), the path of right and justice. Thus the jihad may be defined 
as a religious and legal duty which must be fulfilled by each believer 

either by the heart and tongue in combatting evil and spreading the 


ts like Abu Hanifa (d. 150/768) and 
no explicit declarations that the jihad 
non-Muslims solely on the grounds of 
) they stressed that tolerance should be 
the scripturaries (though not idolators 
d the Imam to wage war only when the 
Harb came into conflict with Islam. It was 


eternal life in Heaven, where believers attain Divine 
all who fulfill the basic duties, but none wou! 
as surely as martyrdom in the jihad. See Sara 
. . . al-Shaybani, ed. Munajjid (Cairo, 1957) 1 
the jihad is a share in the spoils. 


3. For the nature and sources of the Siyar, see my War and Peace, chap. 3; and m 
Islamic Law of Nations, pp. 4-9. 
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waging of war on unbelievers for their disbelief and not only 
they entered into conflict with the Islamic state.‘ The object of 
jihad, which was not necessarily an offensive war, was thereby img 
formed into a collective obligation enjoined on the Muslim com 
nity to fight unbelievers “wherever you may find them” (Q. IX. § 
and the distinction between offensive and defensive war became 
longer relevant. 
The reformulation of the jihad as a doctrine of just war withoul 
regard to its defensive or offensive character provoked a debate amg 
Shafi'l’s contemporaries and led to a division of opinion among 
Hanafi jurists. Some, like Tahawi (d. 321/933), adhered more closely 
to the early Hanafi doctrine that fighting was obligatory only ina vat 
with unbelievers;’ but Sarakhsi (d. 483/1101), the great commentator 
on Shaybani, accepted Shafi'i's doctrine of the jihad that fighting the 
unbelievers was a “‘duty enjoined permanently until the end of 
time.’”* Scholars who came afterwards, until the fall of Baghdad at the 
hands of the Mongols in the thirteenth century, accepted the jihid # 
just war without regard to its offensive or defensive character. 
Should the Caliph, head of the State, be obeyed if he invoked the 
jihad in a situation considered contrary to justice, it may be asked? 
According to the Orthodox doctrine of the Imamate, not to speak of 
Shi'i doctrines, the Imam had to be obeyed even if he were in ettot 
But on matters of foreign conduct of the state, the Caliph’s powers 
were often questioned. In a war with the Byzantines, the Caliph 
Haran al-Rashid (d. 193/809) seems to have decided to use violence 
against the Bani Taghlib, a Christian community near the Byzantine 
borders, and to revoke their treaty with Islam on the grounds of thei 
alleged sympathy with the Byzantines. Shaybani, who was consulted 
on the matter, said in no uncertain terms that the Bani Taghlib did 
not violate the treaty and that an attack on them was unjustified, 
although he did not necessarily imply that if the Caliph issued an 
order, his order should not be obeyed.’ Later when Islamic power was 
threatened, the scholars were dubious about the Imam’s conduct if he 
violated his undertakings with the unbelievers, but Ibn Taymiy: 
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waging of war on unbelievers for their disbelief and not only whey 
they entered into conflict with the Islamic state.* The object of the 
jihad, which was not necessarily an offensive war, was thereby tran. 
formed into a collective obligation enjoined on the Muslim commy. 
nity to fight unbelievers “wherever you may find them’ (Q. IX, 5), 
and the distinction between offensive and defensive war became no 
longer relevant. 

The reformulation of the jihad as a doctrine of just war without 
regard to its defensive or offensive character provoked a debate among 
Shafi'i’s contemporaries and led to a division of opinion among 
Hanafi jurists. Some, like Tahawi (d. 321/933), adhered more closely 
to the early Hanafi doctrine that fighting was obligatory only in a war 
with unbelievers;” but Sarakhsi (d. 483/1101), the great commentator 
on Shaybani, accepted Shafi'i’s doctrine of the jihad that fighting the 
unbelievers was a ‘“‘duty enjoined permanently until the end of 
time.’”* Scholars who came afterwards, until the fall of Baghdad at the 
hands of the Mongols in the thirteenth century, accepted the jihid as 
just war without regard to its offensive or defensive character. 

Should the Caliph, head of the State, be obeyed if he invoked the 
jihad in a situation considered contrary to justice, it may be asked? 
According to the Orthodox doctrine of the Imamate, not to speak of 
Shi'i doctrines, the Imam had to be obeyed even if he were in errot. 
But on matters of foreign conduct of the state, the Caliph’s powers 
were often questioned. In a war with the Byzantines, the Caliph 
Haran al-Rashid (d. 193/809) seems to have decided to use violence 
against the Bani Taghlib, a Christian community near the Byzantine 
borders, and to revoke their treaty with Islam on the grounds of their 
alleged sympathy with the Byzantines. Shaybani, who was consulted 
on the matter, said in no uncertain terms that the Banii Taghlib did 
not violate the treaty and that an attack on them was unjustified, 
although he did not necessarily imply that if the Caliph issued an 
order, his order should not be obeyed.’ Later when Islamic power was 
threatened, the scholars were dubious about the Imam's conduct if he 
violated his undertakings with the unbelievers, but Ibn Taymiy, 


6. Shafi'i, Kitab al-Umm, lV, 84-85. 


7. Abi Ja'far al-Tahawi, Kitab al-Mukhtasar, ed. Abii al-Wafi al-Afphini (Caito 
1320/1950), p. 281. 


8. Sarakhsi, Kitab al-Mabsit (Cairo, 1324/1906), X, 2-3 
9. Khadduri, Islamic Law of Nations, pp. 34-35. 
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stayed beyond one year. It is to this device that we should atttibuy 
the ease with which Muslims and non-Muslims crossed frontiets fog, 
one land to another for trade and for cultural and other purposes 
whereby the justice granted under an amam virtually superseded the 
theoretical state of hostility under the jihad." 

Justice under neutrality had no place in accordance with the Islam 
public order, if neutrality were taken to mean the attitude of a polit. 
cal community which voluntarily decided to refrain from hostile rel. 
tions with belligerent parties. Since all communities of the dir 
al-Harb, short of entering into treaty relations with Muslim authon. 
ties, were in theory in a state of war with Islam, none would bk 
immune from the legal effects of the jihad. Only Ethiopia, declared 
immune from the jihad by virtue of doctrinal and historical consider. 
ation, attained a special status in its relationship with Islam. In eatl 
Islam Ethiopia had taken a sympathetic attitude toward Islam and 
protected its followers when they took refuge in its lands. Cons. 
quently, the Prophet decreed that all Ethiopian people would be in 
perpetual peace with Muslims, provided they refrained from taking 
hostile actions against them.” 

In theory, all other lands that were spared the legal effect of the 
jihad or enjoyed peace and justice under the Islamic public order 
could do so only by virtue of peace treaties. But all treaties, regardles 
of the number of renewals, were regarded as temporary in theory, and 
the state of war was the normal relationship between the dar al-Islam 
and the dar al-Harb. 
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The Jihad as Defensive War 


The classical doctrine of the jihad made no distinction between defen- 
sive and offensive war, for in the pursuance of the establishment of 
God's Sovereignty and Justice on Earth the difference between defen. 
sive and offensive acts was irrelevant. However, although the duty of . y 4 i i 
the jihad was commanded by God (Q. LXI, 10-13), it was considered Mstrued as a wat against the dar al-Harb on oo 
to be binding only when the strength of the believers was theiss ro 
(Q. Il, 233). When Islamic power began to decline, the state obvi- 


11. For further details on the Law of amam, see my War and 
Islam, chap. 15. 
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became binding on believers only in the defense of Islam. It entered 
into a period of tranquility and assumed a dormant position, to be 
revived by the Imam whenever he believed Islam was in danget. Iti 
true that the Ottoman sultans in their conquest of European territory 
often invoked the jihad, but in their actions they were neither ing 
position to exercise the rights of the Imam nor were their wars always 
religious in character.'* Moreover, at the height of their power, the 
sultans came to terms with the unbelievers and were prepared to make 
peace on the basis of equality and mutuality with Christian princes, 
contrary to precedents. Elated by their victories against the 
unbelievers in Europe, they turned to eastern Islamic lands and 
brought them under their control when the Shi'a seized power in 
Persia at the opening of the sixteenth century, thus threatening inter: 
nal unity. The Ottoman Sultan, though unable to subjugate Persia, 
provided leadership to Islamic lands under his control until World 
War I. 
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Just War and Secular War 


In theory only the Imam, enthroned to exercise God's Sovereignty on 
Earth, has the power to invoke the jihad and call believers to fulfill the 
duty. Unless the Imam delegates his power to a subordinate, nobody 
has the right to exercise it without prior authorization from him. Were 
the jihad to be proclaimed by the governor of a province without 
authorization of the Imam, it would be a “‘secular war’ and nota 
valid or just war. If a dissident leader, whether belonging to an ortho- 
dox or to a heterodox group, claimed the right to declare a jihad, his 
action would be considered disobedience to the Imam and a rebellion pent 
against the legitimate authority (Q. XLIX, 9).'* Neither the leader nor bordinate to the Caliph. In the latter par 
the persons who take part in such a jihad would be rewarded with y, t ¢ Ottoman Sultan was proclaimed Caliph 
Paradise, which is granted only to those who participate in a jihid nstitution of 1876 which empowered him to 
declared by the Imam. ough this prerogative was not always exercised 

After the downfall of the ‘Abbasid caliphate and the rise of inde- 914, when World War I broke out, the Sultan- 
pendent rulers (provincial amirs, sultans and others), the Imim jihad against Great Britain and France, but § 
ceased to exercise the legitimate authority even though a descendant Sharif of Makka and a great grandson of thi 
from the ‘Abbasid dynasty continued to claim that authority from counter-jihad in 1916 and sided with Britain 
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The rationale for waging war, on the grounds of justice, Without 
reference to the jihad, may be traced back to the time of the philog, 
pher al-Farabi."’ He was perhaps the first Muslim scholar to divide 
wars into just and unjust on the grounds of whether they were to sen 
the personal desire or interest of the Ruler or to promote the genera 
good of the people. According to Farabi, just wats are as follows 


1. wars in the defense of the city against foreign attacks 

2. wars to assert valid claims against a foreign people who failed to 
honor the city’s rights 

3. wars against foreign people who refused to accept a public order 
considered by the city to be the best and most suitable for them 

4. wars against a foreign people whose place (satus) in the world is 
considered by the city to be that of servitude (slavery) as the best 
and most suitable for them. 


The unjust wars, considered to serve the personal desire and glory 
of the Ruler, are as follows: 


1. wars motivated by the Ruler's personal advantage such as lust for 
power, honor or glory 

2. wars of conquest waged by the Ruler for the subordination of peo- 
ples other than the people of the city over which he presides 

3. wars of retribution, the object of which can be achieved by means 
other than force 

4. wars leading to the killing of innocent men for no reason other than 
the Ruler’s propensity or pleasure for killing." 


Farabi, making a distinction between the Virtuous City and other 
cities on the basis of the concept of the general good, held that only 
the Ruler of the Virtuous City is competent to proclaim a just war; al 
other rulers, motivated by lust and other mundane propensities, at 


incompetent to wage just wars. Presenting the philosophic notion of 
the Geum jfustum, Farabi maintained that only the Imam has the 
legitimate authority to proclaim a just war. All other wars, presumably 
waged by chiefs without legitimate authority, must be considered 
unjust. 


Writers who came after al-Farabi, expressing their disaj 
warfare in Islamic lands, held that all wars, in forms o 
jihad, were abnormal and therefore unjust. Turtishi 
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(Arabic texts), 56-57 (trans. ). 
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Among some of man's [evil] qualities are injustice and 
aggression against one another. He who casts his eye upon 
his neighbor's property will lay his hand upon it to take it, 
unless he is held back by a deterrent, just as the poet 
[al-Mutanabbi] said: ‘Injustice is a human trait; if you 


find a good [just] man, there must be a reason why he is 
not unjust."" 


—Ibn Khaldin 


Ba justice is justice in accordance with the operative 
norms and values, apart from the norms and values embodied in the 
Law, which the public is prepared to accept by habit, inertia, ot other 
reasons. In contrast with the idealist concepts of justice—Divine, nat- 
ural or rational—social justice (often used to include distributive jus. 
tice) is essentially positive in character; it is the product of custom and 
human experience rather than the dictates of Reason.' Aristotle, who 
coined the term “‘distributive justice,”’ used it not in the social butin 
the numerical and quantitative sense. The broader qualitative sense, 
which modern writers seem to imply by it, will be used later in this 
study.? 

Today, some Muslim writers who have accepted the modern sense 
of the term sought to Islamize it and rationalize its adoption by an 
attempt to trace its origin either to a textual source of to an opinion of 
a classical jurist. But earlier scholars who dealt with social justice 
tended to stress positive elements—custom, practice, of other—with- 

1, Just as the common law is the product of human experience (2s 
aptly said of the common law: ‘‘The life of the law has not been 


expericnce"’), and often described by jurists as positive law, so soci! us 


justice, in distinction from natural justice, defined either as the commands of God or 
the dictates of Reason. 


2. See chap. 9; for Aristotle's definition, see Nichomachean Ethy. 


174 


ustice Holmes 
it has been 


ce 1S positive 


of Mulhids and Zindigs, sce al-Mutarrazi, al-Mughrib, T2355 


AL JUSTICE 175 
" 

the distributive or the collectivist aspects, 

xposed to such radical and conflicting 
ich Muslims today are grappling.’ 


the Islamic Social Order 


uilosophers, it will be recalled, justice 
concept, expressed in terms of excel- 
le No serious attempt to view justice as 


tioned the validity of values derived 
a naturalistic standard for human 
t of their position has yet come to 
es in the works of their opponents 
refutation of the atheistic doctrines 
t of atheistic views. Skeptic writers seem 
her things, the notion of justice and other 
led to reach us. We have seen how the 
by no means skeptic in outlook, were 
ads that they used Reason as a method which 
th Bians as a threat to Revelation. In conse- 
censored and destroyed, except for sum- 
works of their critics. The fate of skeptics, 
i¢ authority of Revelation, could be no better 
fazila, who after all had accepted the validity of 


tz 


ationalists, not to speak of the Naturalists, 
ig; for, although most of their works may have 
method continued to influence many writetsy 
| more critical attitude toward certain doctri 
for granted by earlier theologians. Some of 


the Islamic conception of justice under the impact 
nt of skeptic and athcist thinkers in Islam, see 2 
had fi al-Islam (History of Athcism in Islam] (Caitoy) 


8 


Social Justice 


ote 


Among some of man's [evil] qualities are injustice and 
aggression against one another. He who casts his eye upon 
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See justice is justice in accordance with the operative 
norms and values, apart from the norms and values embodied in the 
Law, which the public is prepared to accept by habit, inertia, or other 
reasons. In contrast with the idealist concepts of justice—Divine, nat- 
ural or rational—social justice (often used to include distributive jus- 
tice) is essentially positive in character; it is the product of custom and 
human experience rather than the dictates of Reason.' Aristotle, who 
coined the term ‘‘distributive justice,’’ used it not in che social but in 
the numerical and quantitative sense. The broader qualitative sense, 
which modern writers seem to imply by it, will be used later in this 
study.” 
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experience’’), and often described by jurists as positive law, so social justice is positive 
justice, in distinction from natural justice, defined either as the commands of God or 
the dictates of Reason. 

2. See chap. 9; for Aristotle's definition, see Nichomachean Ethics, \\31%- 
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ultimate method under the impact of classical naturalism, For 
instance, Abi Uthman al-Jahiz, who accepted the Mu'tazilite dog. 
trine of voluntarism (ikhtiyar), tried to demonstrate the absurdity of 
dependence on Reason as the sole method to the truth.’ It is possible 
that he tried to demonstrate the need for other methods, and he 
himself seerns to have been influenced by Aristotle's naturalism ig just as the Prophetic justice, he con- 
some of his writings. Ghazzali, as noted earlier, also saw the limita. er than the injustice (jawr) of Muslim 
tions of Reason, but took refuge in the use of logic and mysticism; he ry to the Law." He noted, however, that the 
was far from leaning toward the historical and inductive methods. It s ‘not necessarily the product of caprice 
was al-Mas‘udi (d. 345/956) who attempted to write history aa of counsellors to warn rulers of the evil 
record of issues relevant to circumstances and conditions of the time . But the public, he added, should 
rather than as the unfolding of God’s will and predetermined event. 
He was perhaps the earliest scholar to deal with movements and 
events from a different angle and laid the grounds for the historical ection of] your acts, and as you are, so 
and inductive methods of inquiry.’ Ibn Khaldin, a historian anda et a search in the textual sources, Tur- 
social theorist, used the inductive method with greater depth, not ng of this saying is implied in the Revela- 
only in the writing of his universal history but also in the formulation 9 We make the evildoers friends of each 
of social and political theories. ed’’ (Q. VI, 129). From this Revelation 
Historians were not alone in pursuing the inductive method; other s, Turtushi became convinced that unless 
social thinkers, finding Revelation inadequate, applied it with varying by a feeling of public responsibility, to 
degree to their respective fields of inquiry. Abi Bakr al-Turtushi (d ito practice, injustice rather than justice is 
520/1127), Najm al-Din al-Tawfi (d. 716/ 1316), and Ibn Taymiya(d words, Turtiishi suggested the possible 
728/1325), while remaining faithful to Revelation, employed a form ew form of justice which might, in combina- 
of inductive method which reached its full development in the wnt. fice, create a social form of justice which is 
ings of Ibn Khaldan (d. 806/1408). Turtishi never really questioned did not explore the sources of such 2 new 
the traditional method, but he provided us with an elaborate desctip- ‘indicate how the public could put forth 2 
tion of the structure of Islamic polity as he saw it, on which writers | Rulers to put it into practice. This line of 
after him, especially Ibn Khaldun, have drawn in the formulation of wait changes of conditions when thinkers became 
their social theories.* He considered justice as the very foundation of further inquiry into the nature of social justice 
polity, the “foundation of foundations,” in his words, and the high- 
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5. See Shafiq Jabri, a/-Jahiz: Mu'allim al-'Ag! wa al-Adab (2l-Jahiz: Teacher of al Law and Public Interest 
Reason and Literature] (Cairo, n.d.). 

6. In his work, Kitab al-Hayawan (Book on Animals}, al-Jahiz often quotes 
Aristotle's works as his authorities. See Taha al-Hajiri, ““Takhrij Nusis Anstutiliya 
Majallat Kulliyat al-Adab (1953-54), pp. 3-23, 69-90 

7. See al-Kutubi, Fawat al-Wafayat, ed. M. ‘Abd al-Hamid (Cairo, 1951), |, - 
95; and Tarif Khalidi, Islamic Historiography: The Histories of Mas adi (Albany, NY. 
1975), chap. 2. 
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ultimate method under the impact of classical naturalism, For 
instance, Aba ‘Uthman al-Jahiz, who accepted the Mu'tazilite doc. 
trine of voluntarism (ikhtiyar), tried to demonstrate the absurdity of 
dependence on Reason as the sole method to the truth.” It is possible 
that he tried to demonstrate the need for other methods, and he 
himself seems to have been influenced by Aristotle’s naturalism in 
some of his writings.* Ghazzali, as noted earlier, also saw the limita. 
tions of Reason, but took refuge in the use of logic and mysticism; he Law."® He noted, however, that the 
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social theorist, used the inductive method with greater depth, not 

only in the writing of his universal history but also in the formulation 
of social and political theories. 

Historians were not alone in pursuing the inductive method; other 
social thinkers, finding Revelation inadequate, applied it with varying 
degree to their respective fields of inquiry. Abi Bakr al-Turtishi (d 
520/1127), Najm al-Din al-Tawfi (d. 716/ 1316), and Ibn Taymiya (d 
728/1325), while remaining faithful to Revelation, employed a form 
of inductive method which reached its full development in the wrt- 
ings of Ibn Khaldiin (d. 806/1408). Turtishi never really questioned 
the traditional method, but he provided us with an elaborate descrip- 
tion of the structure of Islamic polity as he saw it, on which writers 
after him, especially Ibn Khaldin, have drawn in the formulation of 
their social theories.* He considered justice as the very foundation of 
polity, the “foundation of foundations,”’ in his words, and the high: 
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““Siyasa Shar‘iya’”’ (political law) as a supplement to the Shanty 
(Revealed Law), and Najm al-Din al-Tawfi, who proposed “maslaha! 
(public interest) as a source of Law, made it possible for other thinker 
like Ibn Khaldin to investigate the broader sources of positive justice 
and formulate a new theory of social justice. The contributions of 
Najm al-Din al-Tawfi and Ibn Taymiya were perhaps indispensable, 
for without them, the method which Ibn Khaldin pursued in his 
inquiry into the structure of society might not have reached a rele 
tively high level of positivism. 

Tawfi and Ibn Taymiya were contemporary jurists—Tawfi was 
probably born in 657/1259 and Ibn Taymiya in 661/1263—but since 
the latter dealt with a broader concept of positive justice, his scope 
and method will be considered first. 

From early life, Ibn Taymiya’s upbringing and scholarly intetest 
were closely connected with the events and circumstances which occa 
sioned the shifting fortunes of Islam during the seventh/ thirteenth 
and eighth/ fourteenth centuries, when its authorities were threatened 
by the Crusade’s expeditions from Western Christendom, and by the 
Mongol invasions from Central Asia.'* Needless to say, these condi- 
tions had a profound impact on the development of his views on Law 
and Religion, the product not only of the traditional method of tex 
tual interpretation but also of his grappling with the practical ques: 

tions of the day. By a combination of the deductive and the inducuve 
methods, Ibn Taymiya was able to develop the concept of “politica all of his writings, he sought to « 
law’ (siyasa shariya), embodying a notion of justice drawn from 


n al a) of believers which he, in agree: 
textual (Qur'an and Traditions) and social (secular) sources. This wasa Ses 0 of the Law. This e 


nes of law and justice. How did Ibn 
w and justice? 

a made a distinction between the 
‘derived from Revelation, and of 
Revelational evidence. The former, 
il matters, must be accepted without 
sroduct of Reason and precedent, 
t category, and therefore can be the 
lars. The surest way to establish the 
which there is no Revelational evi- 


¢ can establish the validity of 
fsals that cannot be established by 
particulars in accordance with the 
n. It is hardly necessary to say that this is 
" defined by Aristotle, whose system of 
on Muslim thinkers, as ‘‘a progression 


deduction and the realism of induc 
positive sources of law, such as preced 
were in conformity with the purp 


13. Ibn Taymiya was born at Harran (in eastern Turkey today) in 661/1263 and 
fled with his family to Damascus before the approaching waves of Mongol invasions 
into Islamic lands when he was only seven years old. He received his education in 
Damascus, where his father became a teacher, and took an active part in the defense of 
the city as well as in subsequent attacks which brought him into prominence with the 
rulers of Syria and Egypt, who often sought his counsel as a popular religious leader on 
many questions of the day relating to Religion and Law. But his contacts with the high 
authorities aroused the suspicion and jealousies of other religious leaders, especially in ies, 1.12. 105713-14 
Egypt, who objected to his method of interpretation of the textual sources and to his i itab al-Siyasa al-Shariya fr Islah al-Ra'i wa al-Ra'iya (Boe 
innovative religious and legal views. He was called three times to answer questions of Improvement of the Ruler and Ruled], ed. Ni 
legal doctrines, and preferred to remain in prison than to change his : a: H. Laoust (Cairo, 1939), and English 
tions upon which he had developed his own opinion. He died in prisor meanin and develo ment of the term “si 

Be his gone Ibn Khallikan, Wafayar a/-A'yan, IV, 20-22: al-Kuwb iat see Abd al.Wahhab Khallaf, a/-Siyasa al- 
pct Beye a pais dém Taymiya (Caito, 1952); and H. Laous, “In al-Rahmin Taj, al-Siyasa al-Shariya wa al-Figh 
h eyclop. of Islam, new ed., III, 950-55. lurisprudence] (Cairo, 13721/1953) 
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can the State be expected to fulfill the ends for which it was estab 
lished. The justice that Ibn Taymiya strove to achieve was obvious 3 
new concept enshrined in the Siyasa Shar'iya, which might be called 
social justice, as its aims were to serve the public interest. Since the 
power of Islam was in a state of decadence, social justice was the 
means by virtue of which that power (shawka) might have been teha. 
bilitated. More specifically, Ibn Taymiya held that social justice would 
bridge the gulf between the Ruler and the Ruled (al-Ra’i wa al-Raiya) 
and ultimately improve social conditions and enhance the power of 
Islam. 

As a step to improve the existing standard of justice, Ibn Taymiya 
sought to reform the family law because the family is central in the 
community. For instance, he insisted that the husband cannot legally 
divorce his wife by three pronouncements combined in one declan 
tion of repudiation. Nor can the wife be legally divorced were the 
husband to pronounce it in a conditional declaration (¢.g., inan oath) 
or in a state of drunkenness, contrary to the prevailing opinion of 
Hanbali jurists (the school of law to which he belonged), who consid- 
ered such a divorce to be binding. Ibn Taymiya held that the jihad 
(bellum justum), in order to be just must be a defensive war. Sucha 
view was contrary to the prevailing doctrine advocated by Shafi, that 
the jihad was a permanent war against the unbelievers (kuffar) regatd- 
Jess whether it was defensive or offensive."* As to the prisoners of wat 
released by the Mongols following the negotiations in 699/1298, he 
held that the Christian prisoners should be included as a matter of 
justice, since they had been taken prisoners with Muslims and there- 
fore should have been equally dealt with as citizens of the State 
regardless of differences in religion.” 

In court hearings, Ibn Taymiya insisted that procedural justice 
must be strictly observed if rulers were to fulfill the ends of the Law. 
Once called to Court to answer a question of dogma, he refused 0 
appear before the Hanafi judge Jalal al-Din al-Razi (¢. 745/ 1344) on 
the grounds that (a) the judge was one of the parties inyolved in the 
dispute, and (4) the Court, established to deal with \egal disputes, 
lacked jurisdiction over matters of dogma."* He also nded the 

right of a Christian accused of having insulted the Prophet in 693/ 


16. See chap 7. 
17. See Abi Zahra, of. cit., pp. 38-39. 
18. See Ibn Taymiya, 


(Cairo, 1372/1935), pp. 9-33; Aba Zahra, OP. cit., pp. 56 and 58 


Mthnat Shaykh al-Islam Ibn Taymiya, ed. M. Hi. Figg 
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hment.'? He was, however, in favor of the 
id unbelievers, whenever they were 
State.” 
l-Din al-Tawfi lived in an age in which 
ce and the believers suffered oppression 
ght to improve conditions by an empha- 
(maslaha) as a basis for legal decisions 
ie ultimate end of Law. He came into 
opposed to the use of public interest 
nterpretation of textual sources.” 
maslaha) as a source for legal decisions 
; it had already been used, as noted 
thers. Indeed, it is said that Malik 
ool of law, was the first to use it, and 
{ as guiding principle through analogi- 
ted Ghazzali’s use of public interest 
‘decisions irrespective of other sources of 
d to cases of vital interests (darirat). But 
Principle to be applicable to all cases of 
Eso far as to say that even if the principle of 
‘contradict a textual source, it should override 
5 that the Law (Shari'a) was laid down « 
fas the ultimate purpose of the Divine 
i 
asion, his first great work, Kitab al-Sarim al-Mas/ail ‘ale 
1322/1905). See Laoust, of. cit., p.951 


Islam and the Crusades, Ibn Taymiya denounced Chris 
the Crusaders against Muslims (see Abi Zahra, op. cit., 


was born at a small town near Baghdad circa 67/1259 
Hanbali school of law, stressing Traditions and opposed 
Giyas) as a source of law, he insisted on the use of personi 
rompted opponents in Cairo to accuse him of having 
held that the door of ijtihad was still open and he was 
revailed. From Baghdad, he visited Damascus, whe! 
‘scholars, and finally settled in Egypt where he di 

fustafa Zayd, a/-Maslaha fi al-Tashri' al-Islami 
st in Islamic Legislation and Najm al-Din 


of Tawfi’s treatise on maslaha, see Mustafa 
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Tawfi’s argument in favor of the use of public interest as an ove, 
riding principle is based partly on a Tradition from the Prophet which 
states: ‘‘la darar wa la dirar’’ (no injury shall be imposed nor shall it 
be inflicted as a penalty for another injury), and partly on precedeny 
and custom which determine in practice what particular public inter 
est should be protected. Like Ibn Taymiya, Tawfi pursued an induc. 
tive method to define and determine public interest and sought by 
this method to improve social conditions. Needless to say, sucha 
concept of social justice is positive in character, intended to promote 
general welfare and reduce social vices (mafsada).” Although the 
principle of public interest found no great support in Tawfi's age— 
indeed, Tawfi was ahead of his time—it was ably defended by the 
Maliki jurist Aba Ishaq al-Shatibi (d. 790/1388) and recognized, in 
the broader social sense, by Ibn Khaldiin. In the modern age, under 
the impact of Western legal thought, the principle of public interest 
(maslaha) has become the basis for the nationalization of private 
property in some Islamic lands. It has also been invoked to justify the 
adoption of collectivist principles as a means to achieve distribute 
justice.* 


ments on various branches of Islamic 

it after he settled in Egypt.” It is not 
f Ibn Khaldin’s fidelity to traditions; 
a should be read as a whole for an 


es us with illuminating aspects of his 
¢ helpful if read side by side with the 
idy we are primarily concerned with 
, an answer on whether his concept of 


ut which he wrote summaries « 
** Very soon, however, he enters 
him from one court to another, s 
Rulers of North-West Africa a: 
ine scholarship with service in h 
tion as well as from his own 


Ibn Khaldun's Concept of Social Justice 


Ibn Khaldan’s notion of justice may seem to have been derived from 


his study of and personal experiences with the operating forces of ily achieved, proved rather disa DF 
society irrespective of the Islamic traditions. But the opinions of a regimes which proved unstat 
scholars vary today on the questions of whether his inquiry into society ho proved fickle and unreliable. De 
derived from a purely secular or religious perspective. Some, who have 


been impressed by his inductive method in which he used secular ihe! view that Ibn Khaldin grew up 
concepts such as the ‘‘‘asabiya’’ (a form of social solidarity based on theories form a sicence of culture (‘us 
kin affiliation), considered him a secular thinker; others reaffirmed ‘is explicit in M. Mahdi, /hn Khe/aiin 
the view that he grew up in a tradition of Islamic law and philosophy eee recent studies on hi 

Ne Peay ane poe «See ‘Ali al-Wardi, Mantig Ibn Khald 
and formulated theories of society essentially within t atext of the ory of Ibn Khaldin (Leiden, 1967); and f 
Islamic tradition.” It is possible to substantiate both ; F view, if Thought-Style (Boston, 198} 


Dirasat fi Mugaddimat Ibn Kha 


23. Zayd, op. c#t., pp. 117 and 127. i C 

24. For the origin and development of the concept of Maslaha een a aoe “Haale Idin, al-Ta's 
Islamic law, see my article “‘Maslaha,"’ Encyclopaedia of Islam, new ¢ a Blurnew hea! M. LT it Gai 195 ; 

25. The first to call attention to Ibn Khaldin's secular outlook A ore “eg 3 oa 
provided a scholarly edition of the Mugaddima (Prolegomena) ar eS htwh | fi Usail al-Din, ed. L 
French. Others, including Bouthoul, Taha Husayn and ‘Ayyad, ha Te abebib a! Mew’ ‘a M. al-Tanjt (Ista 


crest) in 


184 THE ISLAMIC CONCEPTION OF JUSTICE 


AL JUSTICE 185 
to continue in high offices, he decided to withdraw from public sep, 
ice in his early forties and devote himself completely to scholarship 

In his retreat at the citadel of Abi Salama,” where he passed fou 
yeafs in contemplation and study (776/1374-780/ 1378), he was able 
to isolate himself from the outside world and devote his time ang 
efforts to the writing of his major work on history. His intent 2t firg 
was to write a history of Islam in North Africa. He began to ponder on 
the material which Muslim historians had compiled and found it 
unsatisfactory to explain the rapid rise and fall of the regimes under 
which he served. Although he did not state the purpose for the wit. 
ing of his history, hints in his Autobiography about disappointment 
with public service indicate that he perhaps wanted to understand the 
underlying forces which caused the shift in his fortunes. Were they the 
result of personal failure or the product of causes beyond human 
control? This and other questions must have crossed his mind and 
prompted his efforts to understand in depth the nature of the social 
processes and the underlying forces that produced them. In his 
attempt to find the causes of his failure in public life, he was uli. 
mately addressing himself to a question of justice. If he were responsi 
ble for the events that led to his withdrawal from public life, his 
failure must have been a form of retributive justice; but if his failure 


S and conditions over which he had no 
public life would then be right and just. 
ond to this challenge? 

in the Profegomena is not the same as 
Prolegomena, justice is discussed as a 
of a theory of society whose processes 
es beyond the control of man. In other 
may be regarded as an apologia for his 
forces and repair the injustices resulting 
ist have derived inner satisfaction from 
public life and a relief from the respon- 
justices. After he settled in Egypt, how- 
from a different perspective. In the latter 
we realized, as Ibn Taymiya did before 
in repairing social conditions and 
generation through his participation in 
ice. Justice appeared to him as a more 
t than before, and he was determined to play 
justice rather than to merely submit 
bout society. In both capacities he showed 


il reformer. But his perception of justice w 
leach of the two. As a theorist, it was nc 
Duld take a detached attitude and his theory 

c. As a judge who must administer justice » 

fole of a participant in the social 
Ace in accordance with the scale of 
that capacity he could no longer submit to a 
the social process. What prompted Ibn Khaldiir 
toward society and what is the significance of 
M answer can be given, perhaps a brief summary ol 
land its relevance to justice might be in order. 
g, Ibn Khaldiin’s main concern is an analysis of 
its structure, the social forces (dynamics) opefa 


29. Since the life and thought of Ibn Khaldiin may be found in several published 
studies including his Autobiography, only a few landmarks and events might be useful 
to note in this study. He was born to a well-known family in Tunis on Ramadan 1, 732/ 
May 27, 1332. After study and a short service under the regime of his birthplace, he 
went to Fas (Fez) in 754/1354 where he became involved in political rivalry (including 
imprisonment). He left for Granada (Andalusia) in 763/ 1362, where he served some 
three years as a counsellor and a diplomat. In 765/1365 he was called by the Sultan of 
Bijaya to serve as Hajib (Court Chamberlain), combining political and academic posi 
tions for hardly a year. After his patron's demise, he left for Biskara in 767/ 1366 where 
he passed the next six years in political rivalry and intrigue among competing factions 
Unable to achieve his ambition, he decided to withdraw from politics and seck peace 
and learning at the citadel of Abu Salama in 776/ 1375. After four years of contempla 
tion and writing—he wrote the first draft of the Prolegomena (a/-Mugaddima) and the 
history of North-West Africa—he returned to consult works in the libra 
the completion of his History. Unable to extract himself from politic 
decided to proceed to Egypt where he sought peace of mind and learni 
He served as a teacher and judge for almost a quarter of a century— 


of Tunis for 
ntrigues, he 


794/ 1382 


, Ibn Khaldiin uses the term ‘‘dawla"’ (state) in 


I including an The first (dawla ‘amma) is equivalent to the Great 
interlude of a political venture in Damascus to meet Tamerlane in 802/1400—ind the narrow sense of a dynasty or regime ( 
began to Fevise and enlarge his work on the History. It was in Egypt that he realized the in character and cquivalent to Islamdom, 

pee ee nie as a means to overcome decadence and improve society. He died in ledieval Europe. The term Islamdom was first 


was then Edwin Calverly) and in my War and Peace’ 
1955). 


30. Its location today is in the province of Uran (Oran) in Algeria 
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ing from within, and the resulting social processes affecting the lif 
and destiny of man. In structure, the basic unit is the state (in the 
nafrow sense), as Ibn Khaldiin used it specifically to denote polity o 
political regime. The Great Society (Islamdom) consists of a variety of 
states, some at the height of power, others in decadence, and stil 
others in the making. The state as a unit, like the individual, hasa 
limited life-span (the life-span of each is three generations, or roughly 
one hundred and twenty years); but Islam as the Great Society contin. 
ued to exist since the rise of Islam. Changes in society, including the 
rise and fall of states, are caused by major social forces working within 
each unit. These forces are the ‘asabiya and religion. The first (a form 
of social solidarity) may be found in nomadic societies and tends to 
stir the strongest passion for warfare and destruction, leading to con: 
stant conflicts among them. Religion, on the other hand, isa spiritual 
feeling of brotherhood which is likely to mature in sedentary or urban 
communities, and is therefore a more benign force than the ‘asabiya. 
But when religion was combined with ‘asabiya in the nomadic society, 
as in the case of the adoption of Islam by the Arabian tribes, it created 
unity of purpose and led to the establishment of Islamdom 
Religion and ‘asabiya, however, do not always operate in unison. In 
Islamdom, says Ibn Khaldin, the unity between religion and ‘asabiya 
lasted only three decades after the rise of Islam. The Caliphate, 
embodying justice and other Islamic ideals, turned into a temporal 
(secular) rule under the Umayyads, who stressed a dynastic form of 
government. From that time the unity between religion and ‘asabiya 
began to fall apart and the nomadic tribes fell back on ‘asabiya to 
sustain their existence. Islam as a religion, however, continued to exis 
as a social force. The Rulers tried to enforce the Law, but its ideals 
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ale of justice is enshrined in Religion 
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nperfect as only God and the Prophet 
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central theme in all mirrors of princes, 
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yrmation from a caliphal to a king! 
Rulers were bound by Law a 

ed their own self-interest, de: 


s kind of justice is neither ideal : 


: social or positive justice, consist 

were abandoned—superseded by the social habits and self-interest of »had prevailed in Islamic society.” 

the men in authority. As a result, the ‘asabiya remained as the single Egypt in 784/1382, Ibn Khal 

most potent force which prompted the nomadic tribes to resume their an entirely different perspective 

periodic assault on urban communities and the cycle « and fall of Sete were considered in the light of 

states was again in full swing.*? Need he scale of justice w . ass nical 

anaes ae : & pes aA te fas a teacher and a judge in Cairo. Before he 
ger dependent on Law and Religion, but on oth: s. It was fealinith sole for powenlll 

d inediburh . S A . Was SO preoccupied in the struggle for power t 

termined by the operating public order in each state ding to 


i to attend to the administration of justice, 


an that he was indifferent to oppression or inj 
32. Ibn Khaldin has provided a summary of his theory of the a is 
of states and the role of ‘asabiya in his Autobiography (see pp. 3 


account of it is in the Prolegomena (see 1, chap. 2; trans. 1, 249ff.) Prolegomena, \l, iff. (Ibn Khaldin describes J 


h a regime); Mahdi, of. cit. , pp. 232-53 
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Only after his retreat to the citadel of Aba Salama and later his self. 
exile in Egypt did he have the time to ponder on his past, to look with 
a fresh eye on existing conditions in Islamdom, and to tefine some of 
his ideas in the light of new experiences. 

Upon his arrival in Cairo, he was at first favorably impressed with 
the capital about which he had heard such high praise before. Above 
all, he was overpowered by its material wealth, the grandeur of its 
buildings, and the growth in its population. Soon after, however, 
when he became more intimately acquainted with its social institu: 
tions, he began to detect the moral corruption and injustices mani- 
fested in society, with which he had similar experiences in North-West 
Africa. As a judge, he became aware of the abuses and irregularities in 
the administration of justice and set out with strictness and impartial. 
ity to enforce the Law and fight against them. His experiences asa 
teacher and a judge proved invaluable, for he became convinced that 
his task was not only to refine his social theories but to put them into 
practice.* 

It was thus in Egypt that Ibn Khaldiin began to realize that justice Ires or by bribery. His impartiality : 

was central in the social theory of society. From these experiences— in a dispute alike, wheth 
indeed, from his earlier experiences in North-West Africa—he found : the testimony of witnesses 
that the Law had fallen into disregard. He became convinced that qualifications; and he applied discretic 

unless it was rehabilitated, the Great Society ary would be oppression and injustice 
completely demoralized and destroyed. As a teacher and a judge, he to pay the price of dismissal fro 
saw his task to be the prevention of moral decline and destruction by quarter of a century, he spent his |i 
strict enforcement of the Law. Justice loomed large on his horizon and ms, concerned mainly with the tea 
the role of the judge ranked even higher in the s order. He Manlanyeffort to demonstrate that th 
became determined in the last few years of his life to fight corruption ) fepairing social conditions. Thi 
and injustice, despite opposition from his peers who accused him of da new concept of j justice —he 
palpably lacking in his knowledge of the Law and of inconsistency in 
its strict enforcement without regard for the manners and customs ofa aeticelasiit existed in his time 
country in which he was a stranger. a 


re on Malik’s Muwatta’, the leading 

too general and reveal no great depth in 

in Egypt, his interest in Law and justice 

ily concerned with the formulation of 
Sut after he became a judge in Egypt, he 
ability in the administration of justice, 
ts who claimed that he was not fit for the 
experience with judicial procedure.* 


uite conscious of the fact that Egypt, not 
“West Africa with which he was quite 
cadence, and he considered the office of 
deter further degeneration and decline, 
ible to reverse. In his Autobiography, he 
ibery, irregularities in judicial procedure ; 
he was determined to stop.” He se 
partiality by refusing to be influence 


ut that he 
was no great expert in the Law nor did he have the xperience in 


judicial procedure. Indeed, he had contributed no special study on 
Law, not even a text-book, although he taught Maliki jurisprudence 
in Egypt for years. His brief account of the subject in Prolego: 


Wegomena, \il, 1-25; trans. Ill, 3-3 
utobiography. pp. 297-311 

ong involvement in politics, Ibn Khaldiin’s apy 
in some quarters, including a trenchant per 
proved equal to the task to which he w 
a, “Ibn Khaldin wa al-figh wa al-Qada’,"’ A'mal Mabrajan Ib 
of Ibn Khaldiin’s Celebrations] (Cairo, 1962), pp. 633-34. 
utobiography. pp. 257-58 


34. For critique of the administration of justice in Egypt see Ibn k Aut 
biography, pp. 254-60. 7 


35. Ibn Khaldin, Autobiography, pp. 254-60 


entrusted, See 
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Ibn al-Axragq on Social Justice igh administrative processes, rather than through 
: . PP... Dethaps either because he saw the futility of 
Perhaps a discussion of social justice from the perspective of one of Ibn Burts or because he found from personal experi- 
a : ee 
Khaldiin’s commentators might be useful, as it might throw some pefsuasion be prevailed upon to espouse the 


light on the impact of Ibn Khaldiin’s social theories on thinkers in the 
generation that came immediately after him. In his work on state. power were almost always greedy and atten- 
craft,® Ibn al-Azraq accepted Ibn Khaldiin’s concept of social justice, t; he therefore sought to achieve justice 
though not its procedural aspect. Like Ibn Khaldiin, he grew up and scedure. Ibn al-Azraq, however, viewing social 
received his early education in Western Islamdom, but he settled and er than strictly procedural, believed that 
spent the rest of his life in eastern Islamic lands after he had passed ve instrument to achieve justice because of 
most of his life as a judge and a counselor in Spain and North Africa* x they wield over their people. In his 
Like Ibn Khaldin, Ibn al-Azraq contended that man is by nature he maintained that it was quite possible to 
oppressive and unjust. He took it almost for granted that both rules espouse justice by two means: First, by demon 
and ruled tend to pursue the path of injustice unless checked by pnsequences of injustice would undermine 
certain restraining forces. As a judge, both by training and expeti ly to its destruction; second, by mai 
ence, he was interested above all in the administration of justice; he ined from a policy based on 
therefore addressed himself in his work on statecraft to the question of ge of rulers and consolidate 
how justice can be achieved.“ d by Religion and Law, Ib 
Ibn Khaldun, it will be recalled, pinned his hopes on the authonty iled upon to pursue ju 
of the Law (Shari'a) and on judicial procedure. Ibn al-Azraq, having 
spent most of his life as a judge, seems to have had cond thoughts 
about the prospect of achieving justice through judici 
We know very little about his judicial experience, except that he was 
highly praised by his contemporaries as a man of in and good 
\ reputation, but no records exist to verify how compe could be 
‘as a judge. From his work on statecraft, however, we learn that he 
seems to have preferred to persuade rulers to check injustice and 


dun found that rulers with whom he was 


id Ibn al-Azraq were not aw 
an procedural. But both | 
was in decadence; [bn Kha! 
Causes and processes. | 
the judicial procedure 
‘social order; they were ther: 
the Law as a means of r 
Ibn Taymiya, who adyocat 

i political law (siyasa shar'iy 
isfied if the Law as they k 
is was not the view of : 


al procedure. 


tent ne 


40. Abo ‘Abd-Allah Ibn al-Azraq.Bada'? al-Sulak fi Taba’? al-Mulk (Marvels of 
State Conduct and the Nature of Authority], ed. ‘Ali Sami al-Nashshar (Baghdad, 
1977), 2 vols. 

41. Ibn al-Azraq was born in Malaga (Malaga), Spain, in 832/ 1427. Her 
his education in Law and other branches of learning in Gharnata (Gran 
as a judge at Malaqa and other towns before he became Chief Judge of G 
the Sultan Abi al-Hasan. When Granada came under the threat of Christia 
Ibn al-Azraq went on a mission to seek in vain the support of other } 
North Africa and Egypt. Frustrated by failure to secure support, he accepte 
of judge in Jerusalem in 896/1491. Hardly had he served a few an 
suddenly died in the same year. For his life, sce al-Sakhawi, A/-Dau imi’, 1X 
20-21; and Nashshar’s introduction to Ibn al-Azraq's Bada's" ipp — 

42. Ibn al-Azraq, Bada'i', 1, 226-29, ; 
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¢ ighest human virtues, but others, viewing it 
spn : in the Concept 4 


Justice under a realize in meaningful bhimen virtues. 
Medcen Conditions thers — 


ittespective of time and place, and designed for 


The Earth shall be the inheritance of My [God] nghteous 


justice, whether determined by Reason or 
[ just ] servants. 


men the paths of right and wrong, so that 
Q. XXI, 105 his light, would pursue the right and reject the 
the good in this world and salvation in «! 
One day in the pursuit of justice is worth more than sixty 
years in prayer. 


happiness in both. 

disagreed on how Divine Justice wou 

to speak of the hereafter. The differ: 

ind another—indeed, often between c 

thool—proved exceedingly difficult « 

e¢ that ensued shifted from a dis 

er, revealing the concerns and 

it the meaning and purpose of jus: 
in relevance to existing condition 

es arising necessarily from changir 

tinuing causes of disagreemen 

ailure to relate the theory of ju 

vine Justice is an abstract concey 

who sought to define it considered 

E the destiny of man without rega 


—The Prophet Muhammad 


Bator we discuss the changes in the Islamic conception 


Islamic theory 
arces might be 
fold were the 
ught and how 

school. Yet 


1ong schools 


of justice advanced ‘by the various schools of 
¢ were the viewpoints of the men of learning in 

des te all the diversities and differences of opini 
and scholars, all agreed that in its ideal form Islam 
expression of the jus divinum. Its sources and gene 
may be summed up as follows: 


First, originating from so high a Divine source 


terms of reality dealt with it on 
, justice became ere not able to relate the one 
known only through the evidence made available to man. According S) under the impact of Western se 
to some, such evidence could be found only in the Revelation; others to focus the debate on the nat 
insisted that Reason was necessary for understanding it. Both methods 
were finally recognized, but Revelation was and conti 


o be 

regarded as Providing the overriding evidence. 
Second, justice, identified with Divine qualities, was not a simple 
concept for the scholars to define in human terms. Some co 


ideal standard without regard to reality (see chaps 
with social justice and paid attention to reality fail 
bining elements of both the ideal and real (see chap 


sidered it 
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yas more systematically used in theological 


different perspective and apply a pragmatic method relevant to mod. 
_ It was initially rejected by almost all of the 


ern conditions. 

The debate on justice first began concerning its political aspect. In 
a political community, committed to the doctrine that the locus of 
sovereignty is in Heaven and its exercise was delegated to the Prophet, 
it was taken for granted that political justice was an expression of 
God's Will as interpreted and put into practice by the Prophet. God, 
on His throne in Heaven, was the ultimate Ruler, and the Prophet— 
His mouthpiece—was the proximate Ruler. But after the Prophet's 
death, when no clear guidance was provided for “succession” (the 
Imamate), the legitimacy of succession became the centerpiece of the 
debate on political justice. For if the Prophet's successor proved to be 
lacking in legitimacy, his decisions would not be the expression of 
God’s Sovereign Will, but the dictates of his own will therefore, his 
acts would be impious (fisq) and unjust. The debate on political 
justice thus turned to the question of legitimacy, which divided the 
political community first into political factions (parties); later, when 
each party sought justification of its position on religious grounds, 
those factions gradually developed into credal communities. So the 
debate on justice was bound to turn from a political to religious and 
theological aspects—first as a by-product of the discourse on politica 
‘questions (legitimacy) and then on essentially th al doctrines 


subordinate to Revelation. 
led, the philosophers (al-falasifa) succeeded 
ttablishing Reason as a method in its own 
"a concession to Revelation: the truth arrived 
ame as that embodied in the Revelation. How- 
ide it clear that they dealt with justice on two 
an: one from God, and the other the product 
hilosophers, only Ibn Rushd, differing from 
ntained that Rational Justice was not the same 
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gh the truth was ultimately the same. In 


a third dimension into the great debate 
thinkers who sought to stres 

jpts Met strong opposition, nowwit 

sed the secular dimension tric 

Of those who stressed this a 
secular (social) concept of jus: 

le it clear that, on the operationa 
product of social habits, « 


eolog 


"(God's Will and Justice) and their relevance to the destiny of man, s th 
The debate on theological justice, however, was not confined t fe not always consistent with Reve 
theologians, as it touched on the broader questions of scope and "s analysis of society had little 
“metl iod and how Divine Justice would be defined in human terms. s, and when he himself beca 


Philosophers and other thinkers were drawn into th te, and the (after settling in Egypt), he 


theological discourse not unnaturally touched on phi cal, ethi- lar standard which wa 

cal, and other aspects. As a result, another dimension was introduced age. The significance of his concept of soci 
into the debate, and the philosophers and other thinkers began to neaningful to thinkers in the moderr 
discuss justice as an expression of Reason and of man’s responsibility under the impact of Westerr 

for his acts. So the debate branched out into almost all aspects of ¢ need for a new dimension 


human relationships for which justice might provide a standard of 
action. 

When the debate on justice began, the discourse which occurred 
among tival political leaders (political justice) and jurist-theologians 
(theological justice) rested almost exclusively on Revelation, 
embodied in the two authoritative sources—the Qur'an and Trad: le aware that its relevance t 
tions. Reason as evidence was first introduced into the debate by the ythe material advantages which man de 
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standards of justice in Western society. But before a Western seculg 
standard of justice could be tolerated, the Islamic society had to over 
come long-standing inhibitions against secularism which Wester 
Christian society itself had experienced in its struggle to achieve a 
secular standard. Bearing in mind that Islam is some six centuties 
younger than Christianity, adjustment to secularism is bound to take 
time, even though the possibility of adjustment is not unprecedented 
in Islam’s own struggle to come to terms with life. 

Foreign elements of justice were assimilated into the Islamic body 
politic in the past, provided they were introduced through recognized 
channels (consensus, analogy, and others). But in the modern age, the 
confrontation between Islam and Western society, leading to a loss in 
power and a threat to its sovereignty, generated continuous tensions 
and violent changes. The threats grew even more alarming when 
Western pressures continued, in one form or another, long after the 
domination of European Powers had begun to recede. For this reason, 
Muslim scholars were divided on the question of adoption of Westen 
measures of justice into two schools: One, which may be called the 
Revivalist (often popularly called Fundamentalist) school, consisting 
of scholars who rejected foreign standards as inconsistent with Islamic 
standards on the grounds of secularism. Second, the Modemist 
school, consisting of scholars who received their education in the West 
or in institutions modelled after Western patterns, advocated the 
adoption of secular standards under the influence of Western ideals 
without regard to their relevance to Islamic traditions. Some of the 

Muslim scholars were not opposed to certain forei ments of jus- 
tice which did not contradict Islamic principles, ¢ wholesale 


t 
adoption of foreign concepts under the impact of modern ideological 


05), who sought to bring about cooper- 
hools and offer a compromise combining 
of justice.” 
lamic lands—Iran, Afghanistan, India, 
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read injustices inflicted by both rulers 
. The rulers, in their turn, had either 
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winds—nationalism, socialism, and others—was entirely unaccept- I, 32; XLII, 36). In his 
able to most scholars. The great debate on justice was turned again to 
the question of whether the adoption of foreign (secular) elements 
was at all consistent with Islamic traditions, just as the advocates of 
ns on the 


Rational Justice in the past were opposed by most theok 


grounds that their dependence on Reason compromise tion TT cond a 
Neither school of thought could provide a new st to the 2 a e 8 peel prot 

satisfaction of a society in need of rehabilitation. Yet a nexus between ae eee Participati Te <a 

Islamic and Western standards which combines possibilities of conti- imme 7 Deen in progress and to which an 

nuity and change was necessary if the conscience of the community ples of Afghani and ‘Abduh as social reformers a 
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‘inspire love for the truth, righteousness, 
cording to Afghani, are the following: 
(al-haya’) which restrains man from com- 
he would be blamed and might affect 
. Afghani considered this virtue much 
in the maintenance of peace and order; for, 
=, pethaps no penalty save capital punish- 
committing shameful acts. 

ame is the virtue of pride and lofty- 
‘the same effect as shame in avoiding 


tus had been given by Afghani’s own call to Muslims to support jt, 
Were all Muslim rulers, supported by their peoples, to stand againg 
foreign domination, no foreign Power could possibly interfere in Mus: 
lim domestic affairs or find an opening to extend its influence imp 
Islamic lands.? 

Afghani’s proposals may seem essentially negative in nature, con 
fined to the termination of foreign control and the reestablishment of 
legitimacy. True, he spent the whole of his life in the pursuit of these 
objectives by peaceful as well as revolutionary methods, and he died 
without achieving them. But he never gave up his hope that Islam, 
with its impressive spiritual potential and the inherent power of its 
peoples, would eventually be liberated from its fetters. In his spate 
moments, Afghani did give some thought to what the ideal standard 
of justice should be for Muslims once foreign domination had cometo 
an end. Indeed, he conceived of a standard not only for Muslims but 
for mankind as a whole, derived from Islamic traditions and expeti 
ence as well as from the experiences of other nations. In his treatise on 
the refutation of the materialists,‘ he maintained that only in societies 
that possess higher religions capable of providing a set of spiritual and 
social checks on rulers which would restrain them from oppression and 
injustice could man lead a happy life. 

But what do those restraining factors teach us, one may ask? Relic 
gion, said Afghani, teaches three fundamental principles: First, that 
man is the most honorable creature who rules over the Earth; second, 
each man maintains that his own is the most honorable people in the 
world and that other peoples’ beliefs are wrong; three, that every man 
is urged to achieve his perfection on Earth in preparation for the 
eternal and happy life in the hereafter. In the | ation for his 
perfection, man is warned against the acceptance ¢ cfs based on 
evil and wickedness, leading to oppression and in he is also 
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the hands of European Powe 
Afghani’s principal 
and other matters and 
these goals. After fa 
had participated, 

and after his return to Egypt from exile (188 
See also Afghani's Khatsr 
D3), pp. 250-55; 316-26; 340-45; 4 


3. Afghani’s call for Pan-Islamism has often been associa 
Islamic unity under the rule of one Caliph (Imam) which some |e: 
in reality, however, Afghani did not call for the unity of Islar 
supreme ruler, but called for concerted action by Muslim leader 
Muslim lands from foreign domination without necessarily ence 
Jamal al-Din al-Afghani, a/-Wahda al-Islamiya wa al-Wahda « 
Unity and Unity and Sovereignty), ed. ‘Izzat al-'Attar (Cairo, 1938 
__ 4. Jamal al-Din al-Afghani, a/-Radd ‘A/a al-Dahriyin (Refutat ¢ Material 
ists], originally written in Persian and rendered into Arabic by M ad ‘Abduh 
(Cairo, 1344/1925). French trans. by A. M. Goichon, Refutati le 


(Paris, 1942). 
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his ideas began to take shape independently of his master's influence, 
Although he continued to take an interest in justice and other mes. 
sures of reform, he looked at them from a different point of view. Like 
Ibn Khaldin, he devoted the rest of his life after he returned to Egypp 
to speculate not on the theory but on the application of justice 
procedural justice in particular—whether in the position of judge 
(Qadi) or Grand Mufti. In the discharge of his task he realized the 
importance of the judicial system and he was determined to achieve 
justice through its processes. But he also realized the need for the 
reform of the judicial system, in the efficiency of which the Wes 
excelled, to meet the demands of changing conditions. Since it has 
become fashionable, almost irresistible, throughout the world to 
adopt Western skills, Muslims could no longer afford to ignore them, 
Some judges and scholars still held, in the tradition of the Revelation 
ists, that Western innovations were incompatible with Islamic con: 
cepts, but ‘Abduh argued that Western judicial processes were not 
inherently incompatible with Islamic procedural justice. Both in his 
capacity as judge and later as Mufti, ‘Abduh set the example of how 
justice should be administered and how the Law was to be inter: 
preted. True, some of his legal opinions, such as the Transvaal fatwa, 
declaring it lawful for Muslims to eat the flesh of animals slaughtered 
by Christians and Jews, and the fatwa permitting Muslims to depost 
money in Postal Savings Banks which yield interest, were attacked by ne early Islamic period, the Modernists who ¢ 
‘scholars who adhered to the literal interpretation of the Law in the ards began to adopt . “ear 
tradition of the Revelationist scholars of old.‘ But ‘Abduh paid no islamic society—the standard a 
attention to criticism and insisted that the Law should be interpreted Hjudicial procedures, and constitu: 

by Reason. In the case of conflict between the literal meaning of the tadually from the ily Pant are 4 
Law and Reason, ‘Abduh argued, the latter should be given prionty, i. 
as Rationalist scholars had indeed advocated in the past. 

By this method, ‘Abduh provided a common ground for modem 
Rationalist and Revelationist scholars and saw no inherent incomputi 
bility between the two schools of thought. He succeeded in his call for 
the reform of the judicial system and in the interpretation of the Law 
in accordance with Reason. 

After his death, ‘Abduh’s arguments in favor of We 
were taken up by Modernists who advocated the who! 


tice, but some objected to this method 
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‘orm more closely to ‘Abduh’s method, 
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the face of the influx of secular standards. 
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(d. 1935), stamped the Revivalist school 
, and the school lost direct touch with 
Failure to agree on a common standard Jed «: 
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his ideas began to take shape independently of his master's influence. 
Although he continued to take an interest in justice and other mea. 
sures of reform, he looked at them from a different point of view. Like 
Ibn Khaldun, he devoted the rest of his life after he returned to Egypt 
to speculate not on the theory but on the application of justice~ 
procedural justice in particular—whether in the position of judge 
(Qadi) or Grand Mufti. In the discharge of his task he realized the 
importance of the judicial system and he was determined to achieve 
justice through its processes. But he also realized the need for the 
reform of the judicial system, in the efficiency of which the Wes 
excelled, to meet the demands of changing conditions. Since it has 
become fashionable, almost irresistible, throughout the world w 
adopt Western skills, Muslims could no longer afford to ignore them, 
Some judges and scholars still held, in the tradition of the Revelation: 
ists, that Western innovations were incompatible with Islamic con- 
cepts, but ‘Abduh argued that Western judicial processes were not 
inherently incompatible with Islamic procedural justice. Both in his 
capacity as judge and later as Mufti, ‘Abduh set the example of how 
justice should be administered and how the Law was to be inter 
preted. True, some of his legal opinions, such as the Transvaal fatwa, 
declaring it lawful for Muslims to eat the flesh of animals slaughtered 
by Christians and Jews, and the fatwa permitting Muslims to deposit 
money in Postal Savings Banks which yield interest, were attacked by 
scholars who adhered to the literal interpretation of the Law in the 
tradition of the Revelationist scholars of old.* But ‘Abduh paid no 
attention to criticism and insisted that the Law should be interpreted 
by Reason. In the case of conflict between the literal meaning of the 
Law and Reason, ‘Abduh argued, the latter should be given prionty, 
as Rationalist scholars had indeed advocated in the past 
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hate and the secularization of the 
iq (1888-1966), combining a solid 
stern thought and belonging to an 
active part in Egyptian politics, was 


ary movement which was in progress during the latter part of the 
Ottoman period, disestablished the Islamic state and Islamic | 
(except the portions dealing with strictly religious and ritualistic Prag 
tices), and eventually replaced them by Western concepts of law an 
authority. By taking this drastic step, the Islamic standards of politi 
and legal justice were declared null and void. The other aspects 
Islamic justice—theological, ethical, philosophical and othe - 
though femaining outside the pale of the state (by the very ang ercise of Divine authority, is not inherent in 
separation between state and church), necessarily became of academ 
interest, and were considered irrelevant to a nation which had alread 
adopted nationalism and secularism as its basic principles. Strit 
speaking, Turkey no longer remained a Muslim state in accordant 
with the Islamic standard of justice, although an important portion 
its people remained loyal to Islam and has in recent years reassett 
some aspects of Islamic justice. 

Turkey’s unilateral disestablishment of the standard of politic 
justice was rejected in principle by other Islamic lands, but mosta 
them accepted, in varying degree, some Western concepts—p 
mentary democracy, civil codes, and judicial procedures. This result 
in the establishment of two levels of political justice without agy d moral standards connected 
serious effort to harmonize them. The office of the Imamate remaine ; 
in existence in theory, but no agreement was reached to enthrone Special circumstances of his : 
Imam. In some countries, his powers were exercised by local rule N to imply that it was part of 
in accordance with Islamic law, but in others, where pain ompleted with his death 
systems were established, the rulers were made responsible to th ound to establish some fo: 
people, contrary to the Islamic standard of justice, and al a other Seetonthe former st: 
ters relating to religion and Islamic law were entrusted i a precedent for the Caliphate 
authorities. i 

In the Afghani-‘Abduh Rational line of thought 
made an effort to resolve the problem of two levels 
created by the abolition of the Caliphate in Turke 
Raziq of Egypt. Egypt, whose constitutional structure » 
developing under the impact of European standards, had just beet 
separated from Turkey during World War I, and it 
constitution (1925) drawn on advanced European model 
icism in circles which still clung to Revelational standar 
not have been the only man who felt the need for + 
conflict between two standards, but he was the one \ 
courage to publish a book in which he worked out an Is 
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ary movement which was in progress during the latter part of 
Ottoman period, disestablished the Islamic state and Islamic 
(except the portions dealing with strictly religious and ritualistic pags 
tices), and eventually replaced them by Western concepts of law ang 
authority. By taking this drastic step, the Islamic standards of politig} 
and legal justice were declared null and yoid. The other aspects of 
Islamic justice—theological, ethical, philosophical and other 
though remaining outside the pale of the state (by the very act of 
separation between state and church), necessarily became of academig 
interest, and were considered irrelevant to a nation which had already 
adopted nationalism and secularism as its basic principles. Strict 
speaking, Turkey no longer remained a Muslim state in accordance 
with the Islamic standard of justice, although an important portion of 
its people remained loyal to Islam and has in recent years reasserted 
some aspects of Islamic justice. 

Turkey’s unilateral disestablishment of the standard of politial 
justice was rejected in principle by other Islamic lands, but most of 
them accepted, in varying degree, some Western concepts—patla 
mentary democracy, civil codes, and judicial procedures. This resulted 
in the establishment of two levels of political justice without any 
serious effort to harmonize them. The office of the Imamate remained 
in existence in theory, but no agreement was reached to enthrone an 
Imam. In some countries, his powers were exercised by local rules 
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and unchangeable; all other matters should be regarded as secular ang mic standards. No theory of political justice 
regulated in accordance with standards of justice subject to change) nd the sovereignty of God, dispersed into 
accordance with the needs and aspirations of society." Raziq’s rational endent political entities, is gradually 
for possible changes in Islamic standards provided validity for the eteign national republics, and the standard 
newly established national regimes in Egypt and other Arab countries has been remodelled somewhat differently 
Yet both the Egyptian authority and the advocates of Revelationdl nding that the constituent elements in each 
standards rejected it on the grounds of secularism; only Rashid Rida; cand foreign concepts. 

who claimed to have pursued ‘Abduh’s liberal reform method, tice acceptable to the public is obviously 
offered a formula which would link parliamentary democr nts, closely related to the social and legal 
with the Caliphate, provided the Muslim scholars were representedi fay the subject of animated debate in 
the elected assemblies. Thus the Caliph, head of state, would hold no clear pattern has yet emerged. Ethi- 
the ultimate authority, and parliament, exercising legislative power, ted to theological and philosophical 
would enact all laws, provided they were in conformity with the ith in the debate on legal and social jus- 
Shari'a. Rida, however, did not deal with the problem of the relation y scrutinized by Modernists. Scholar 
ship between the Caliph and other Muslim states that came intg ‘religion (theology) and philosophy have 
existence after World War 1.’ ‘Abd al-Razzaq al-Sanhiri (d. 1968),4 justice relating to their fields." The tw 
Modernist, offered the formula designed to entrust the Caliph with which Muslim scholars—Revivalists and 
the titular office of the head of a confederation of independent Mus occupied today are the social 
lim states—a confederation which he called the Muslim League of ¢. The latter will be dealt w 
Nations—to which is entrusted the ultimate religious authority while 
the secular power would be dispersed and distributed among the 
heads of the various Muslim states."® Neither formula was acceptable 
to Modernists and Revivalists nor provided adequate satisfaction to 
the needs of society: the Western standard proved unsuitable without 
adaptation to local values and traditions, and the Islamic standard was 
inadequate for a society that had been undergoing significant changes 
under the impact of Western material and technolog ations; 
As a result, conflicts and tensions and the double 
standards aggravated the conscience crisis in society. Only after halfa 
century of almost continuous internal conflicts and tensions did the 
Muslim authorities, under popular pressure, begin ' tand hate 
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8. For text of Raziq’s work, see ‘Ali ‘Abd al-Raziq, a/-[s/ir i! al-Hukm 
[Islam and the Sources of Authority] (Cairo, 1925); French trans et les ba 
du pouvoir,” by L. Bercher, in Revue des études Islamiques, V\\ 
(1934), 163-222. 

9. Rashid Rida, a/-Khiléfa aw al-Imadma al-Uzma |The Ca 
Imamate] (Cairo, 1341/1922); French trans., Le Califat dans la d 
by H. Laoust (Beirur, 1938). 

10. A. Sanhoury, Le Califa: Son évolution vers une Société de 
(Paris, 1926), 
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tially unchanged until World War Il, 
been under foreign control gradually 
f experiences with the administration of 


with life. In the preparation of such a code, the first step which th 
undertook was to codify those relevant parts of Islamic law which 
related to obligation and contract, thus forming a modern Islamic ciif 
code (although by no means embodying all aspects of a civil code) 
which came to be known under the name a/-Mayalla, issued in 1869.8 
Derived in the main from one school of law (the Hanafi school, 
although recourse had also been made to other schools), the code was 
a significant landmark in the evolution of a modern standard of legal 
justice. However, the Maya//a (although the Western influence is 
shown only in the form in which it was drafted) established a prece. 
dent for the possibility of change in Islamic standards. The next step 
was to deal with the substance of justice. 

From this point of view, Islamic lands may be divided into three 
categories. First are those countries that followed Islamic law without 
significant changes in their standards of justice: northern and central 
Arabia (now called Sa‘udi Arabia) conformed primarily to the Hanbali 
school of law; southern Arabia, consisting of the Yaman (which offi 
cially followed the Zaydi law), ‘Adan (Aden) and the southern coast, 
conformed to the Shafi’ school; and south-east Arabia followed partly 
the ‘Ibadi school of law (the official school in ‘Uman) and partly the 
Shafi't school. Second are those countries that followed Islamic law 
with some modifications as codified by the Ottoman authorities. After 
the breakup of the Ottoman Empire, most of the successor states— 
‘Iraq, Syria, Palestine, Transjordan (now Jordan), and Libya—contin. 
ued to follow the Maya//a. Third, those countries that adopted the 
French Civil Code as a model—Egypt, Lebanon, Tunisia, Algeria, and 


diness to adopt new civil codes, as 
n that neither one was adequate to the 


c, despite i interruptions, was completed and 
- Before the law came into fo | 


Morocco—remained loyal to Islamic law only with regard to matters of 

personal status. Similarly, Muslims in southern Asia (Pakistan, mithe national courts assum 
Bangladesh and others) developed codes of law which were essentially eiMixed Courts. 

Islamic in substance but which had been modified by local traditions Mofethe draft civil codes f 


after these countries passed under foreign control." ite 


led a practical approach by : 

12. The full name of the code is Mayallat al-Ahham al-Adliya (Digest of the essentially Of Western clements—French, Swiss, 
Principles of Justice]. For the origins and nature of the code, sce h Islamic 
Majalla,”’ in Khadduri and Liebesny, eds., Law in the Middle East (Washingion, D.C 
1955), I, chap. 12. 

13. The classic case is the development of Islamic law in the India 
into a system of law that came to be known under the hybrid Ang 
law to meet the needs of Muslims in that region. See H J. Liebesny 
Near and the Middle East (Albany, N. Y., 1975), pp. 118-25 
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provide a rationale for it." 
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te among scholars to determine whether 
is “‘increase”’) would be binding in all 


‘Revelation, the texts read as follows: 


© and forbidden usury. (Q. Il, 276) 
Usury, doubled and redoubled, and fear 


ble with the Islamic standard, such as the sale of property not avails 
able for immediate delivery." But he found it exceedingly difficult 
justify the use of “‘interest’’ (fa‘ida), a Western concept, for which 
there is no equivalent in Islamic standards. On the contrary, the 
Islamic concept of usury (riba), which the Revelation and Traditions 
fepudiate, was considered by most Muslim scholars to include 
“‘interest."” 

Drafting the ‘Iraqi Civil Code, Sanhari consciously avoided grap- 
pling with the problem of interest, partly because it was not dealt 
with in the Mayal/a, the code that had been in force in ‘Iraq, and 
partly because it would arouse the opposition of scholars who consid- 
ered it contrary to Islamic standards. In practice, however, interest had 
already become part of the economic system, notwithstanding that its 
use in business transactions had yet to be justified. In Egypt, the 
situation was somewhat different from ‘Iraq as its former civil code, a 
replica of the French Civil Code, took interest for granted, and the 
question of its justification in accordance with Islamic standards had 
not yet arisen. This situation, however, completely changed when 
Egypt decided to bring its new civil code into harmony with Islamic 
standards. Since interest had become part of the economic system and 
was recognized under the former civil code, Sanhuri was bound to 
justify it on Islamic grounds. 

It is truce that Muslim scholars in Egypt—indeed, in all other 
Islamic lands—equated interest with usury and most of them insisted 


ing usury, that they were prohibited, and 
ople in vanity . . . (Q. IV, 159) 
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justify the use of “‘interest’’ (fa'ida), a Western concept, for which 
there is no equivalent in Islamic standards. On the contrary, the 
Islamic concept of usury (riba), which the Revelation and Traditions 
repudiate, was considered by most Muslim scholars to include 
“interest.”’ 

Drafting the ‘Iraqi Civil Code, Sanhiri consciously avoided grap- 
pling with the problem of interest, partly because it was not dealt 
with in the Maya/l/a, the code that had been in force in ‘Iraq, and 
partly because it would arouse the opposition of scholars who consid- 
ered it contrary to Islamic standards. In practice, however, interest had 
already become part of the economic system, notwithstanding that its 
use in business transactions had yet to be justified. In Egypt, the 
situation was somewhat different from ‘Iraq as its former civil code, a 
replica of the French Civil Code, took interest for granted, and the 
question of its justification in accordance with Islamic standards had 
not yet arisen. This situation, however, completely changed when 
Egypt decided to bring its new civil code into harmony with Islam« 
standards. Since interest had become part of the economic system and 
was recognized under the former civil code, Sanhiri was bound to 
justify it on Islamic grounds. 

It is true that Muslim scholars in Egypt—indeed, in all other 
Islamic lands—equated interest with usury and most of them insisted 
that it should be prohibited. However, some were prepared to agree 
with Modernists that a distinction between usury as a transaction 
between money-lenders (murabin: usurers) and interest as a transac- 
tion between economic institutions (banks and others 
must be made. But such a subtle distinction between i 
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Al-riba (usury) is to be found in al-nasi‘a (deferred payment)." fest rate determined by an agreement between 

Other jurists, however, have taken the position that increase as 4 
principle should be applicable to all kinds of transactions and not 
specifically to lending transactions which had been prevailing in pre. 
Islamic society. Abi Hanifa, founder of a leading school of law, while 
he accepted usury in principle, he limited its applications to highly 
usurious cases. In practice, however, the opinion of other jurists, con- 
firmed by consensus (ijma’), that any kind of increase was equated 
with usury prevailed and became binding on succeeding generations, 
As a result, people in need of credit were often compelled to resort to 
casuistic methods (al-hiyal al-Shar‘iya) in order to justify the practice 
of usury, and the standard of legal justice thus tended to be divorced 
from reality. Despite the protest of Hanbali scholars, the Hanafi jurists 
continued to assist money lenders by casuistic methods on the grounds 
that the principle of prohibition was applicable only to highly usun- 
ous cases. The widespread practice of usury, in a society morally 
opposed to it in principle, created a resentment which has been aggra- 
vated in the modern age by high interest rates following the introduc- 
tion of Western business methods into Islamic lands 

Not only did Islam experience a conscience crisis; Western Chris 
tendom had passed through similar experiences. In Europe the Jews 
felt free to lend money to gentiles; but Christians were not allowed to 
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practice usury according to the canon law. They debated the question ly Convincing rationale to resolve the conscience 
for a long time before it was finally resolved in the sixteenth century.” on of the code of personal status ver, the 
To resolve the problem of usury in Islam, it may not necessarily take as art from the 
Jong as it did in Europe, but Muslims have yet to grapp!e with it. Most | a hitee 
scholars are not unaware that the classical concept of u no longer t 

compatible with reality, but they have not yet been al work outa and provided 
formula acceptable to the public. The principal poin h are still Beemeeteentoldiand new standards which set the 


being debated may be summed up as follows: 
@) enacted in 1877, the Law of Family Rights 


1. Should interest, though it may have a certain cc clement 
with usury, be equated with usury? atters of personal status) was not possible to enact 
: 3 ~ t ) 
2. Should the concept of interest be defined strictly sense of 1¢ Ottoman Empire was on the verge of collapse 


an increase in business transactions, regardless of wheth used for 
productive or consumptive purposes? 


18. Malik, of. c#t., Il, 633; Muslim, of. cit., XI, 11; Abi Diwi cit., Ill 
248 (trans. Khadduri, of. c#t., p. 211). 

19. For the controversy about usury in Western Christendom. sce 
The Idea of Usury (Princeton, 1949), and a bibliography on the subject 1 
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codes." The classical standard, however, remained essentially the 
same without significant changes in substance. Polygamy was reas 
serted in principle, although the Egyptian and Syrian codes provided 
procedural restrictions, and divorce remained the privilege of the hus 
band. Very soon changes in the scale of family relationships were 
bound to take place owing to improvement in social conditions and 
the spread of education in urban society. 
In the postwar years, several Muslim countries, in response to pop- 
ular demands, began to introduce significant changes in the status of 
women, but only two countries—Tunisia in 1956 and ‘Iraq in 1959— 
abolished polygamy and put women on a status of equality with men, 
Despite opposition, the Tunisian code is still in force, but the ‘Iraqi 
code, under pressure of Revivalists arguing that the Revelation cannot 
be repealed in principle, was modified in 1963. The modified code 
recognized polygamy but qualified it with certain restriction (pro: 
vided permission was granted by the judge on the basis of specific 
reasons given to justify the taking of a second wife), which virtually 
rendered polygamy a dead letter in practice. The ‘Iraqi code, however, 
retained the Shi'i provisions concerning inheritance, which were con- 
sidered more liberal. While the Tunisian code may be taken to epic: 
sent the viewpoint of Modernists, the ‘Iraqi code, which granted 
women virtually equal privileges but fell short of granting equality of 
status, struck a compromise between the viewpoints of Revivalists and 
Modernists.” 
The Tunisian code contains three basic principles which made a 
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radical change in the classical standard of justice in favor of women, 
First, the abolition of polygamy (Article 18) was justified on the 
grounds that it is impossible for a husband to be just in his relation- 
ships with more than one wife in accordance with the Revelation (Q. 
IV, 129). Second, women were granted the right to divorce just as men 


could under the classical law, provided that the divorce in either case 
was obtained through a court hearing in which the reason for the 
divorce was given (Articles 30-31). Third, women were § 


anted equal 


21. In Turkey an entirely new code of personal status was adopted wh 
as a whole was abolished, but in all the successor states it was observed 
force for Muslims in Lebanon and Israel. 
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same without significant changes in substance. Polygamy was reas 
serted in principle, although the Egyptian and Syrian codes provided 
procedural restrictions, and divorce remained the privilege of the hus 
band. Very soon changes in the scale of family relationships were 
bound to take place owing to improvement in social conditions and 
the spread of education in urban society. 

In the postwar years, several Muslim countries, in response to pop: 

ular demands, began to introduce significant changes in the status of 
women, but only two countries—Tunisia in 1956 and ‘Iraq in 1959= 
abolished polygamy and put women on a status of equality with men, 
Despite opposition, the Tunisian code is still in force, but the ‘Iraqi standards and provide a link between 
code, under pressure of Revivalists arguing that the Revelation cannot ndards. 
be repealed in principle, was modified in 1963. The modified code 
recognized polygamy but qualified it with certain restriction (pto- 
vided permission was granted by the judge on the basis of specifi 
reasons given to justify the taking of a second wife), which virtually 
rendered polygamy a dead letter in practice. The ‘Iraqi code, however, 
retained the Shi'i provisions concerning inheritance, which were con: 
sidered more liberal. While the Tunisian code may be taken to repre: 
sent the viewpoint of Modernists, the ‘Iraqi code, which granted 
women virtually equal privileges but fell short of granting equality of 
status, struck a compromise between the viewpoints of Revivalists and 
Modernists.” 

The Tunisian code contains three basic principles which made a 
radical change in the classical standard of justice in favor of women. 
First, the abolition of polygamy (Article 18) was justified on the 
grounds that it is impossible for a husband to be just in his relation: 
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divorce was given (Articles 30-31). Third, women were granted equal ; 


jualitative restrictions on its practice 


21. In Turkey an entirely new code of personal status was adopted when the Sharia 
as a whole was abolished, but in all the successor states it was observed, ¢ 
force for Muslims in Lebanon and Israel. 

22. For texts of the Tunisian and ‘Iraqi codes, see N. T. San 1 

As ° “ USI, ed 
Abwal al-Shakhsiya [Tunisian Code of Personal Status] (Tunis, 1956) 


ara ed., a/-Ahwal al-Shakhsiya [The ‘Iraqi Code of Personal Sta ; 


At in favor of equality between men and women, see ‘Allal al 
LIslamiya (Purposes of Islamic Law] (al-Dar al-Bayda’ [Casa- 
1=44; cf. Abo Zahra ‘Family Law,” in Khadduri and Liebesny, 
East, 1, 132-78. 

ithe various codes of personal status, see Salah al-Din al-Nahi, ed., 
hdad, 1956). f 
lay op. cit., 11, 113-18; Muhammad ‘Umara, op. « 


still in 


tt., Il, 78-9. 


214 THE ISLAMIC CONCEPTION OF JUSTICE SO ERN CONDITIONS 215 


The Prophet, as a social reformer, did not attempt to bring about 
complete change; rather he sought to effect gradual change in marital 
relationships, although the ultimate purpose seems clear in retrospect, 
Viewed from this perspective, it would seem that the Revelation con: 
cerning marriage sought to reform the practice of polygamy to the 
extent possible at the time, rather than to ratify it. By restricting the 
practice, the Revelation’s logical end was to transform marriage froma 
polygamous to a monogamous telationship. The Revelation thus was 
not intended to endorse polygamy but to legitimize monogamy. In 
taking this broader view, the Tunisian code has not strayed far from 
the purpose of the Revelation, which is to achieve justice, and may 
well be considered to have set a precedent for other countries if the 
time should ever come for their codes of personal status to be revised. 

In comparing the endeavors of scholars who prepared the codes of 
personal status with those who laid down the civil codes, it seems 
obvious that Modernists, although they set an example by providinga 
synthesis between Western and Islamic standards, were not very otigi 
nal, as the bulk of the subject matter of the civil codes was borrowed 
from European codes. The Revivalists who laid down the codes of 
personal status began to look at the question from the opposite direc: 
tion—to re-examine the concepts of justice that were no longer ade- 
quate for Islamic society and to revise them in the light of the experi: : 7 mmtboridenied that he had 

ences of both Islamic and other societies. In attempting to reform Maponishment.” Thi a 
Islamic standards from within, in contrast with Modernists who P : Is penalty, h 
depended heavily on Western law, they proved more constructive by 
providing codes that seem to meet immediate necessities and to com- 
mand public respect.” 

Third, the Islamic Penal Code: 

The Revivalists, however, have shown perhaps less flexible position 
in the preparation of a draft code of penal justice than in the codes of 
personal status. Apart from the countries that still confor 
standards, Egypt is the first country that has shown readiness to mod- 
ify its Western penal code, which has long been in force, and to bring 
it into harmony with Islamic standards. When the Azhar University, 

the leading Islamic institution of learning, was invited to participate 


penal code by the People’s Assembly, its 
oposals with no significant change from 
al justice.” In brief, the Revelation pro- 
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ay 
a former Rector, and others.” Although the Revelation is clear ab le for harmonizing foreign and Islamic stand- 
some penalties, such as homicide, it is not as clear about other penal indeed necessary, as it would keep the con- 
ties, such as drinking. The Revelation only warns men against th . 
harmfulness of drinking and does not necessarily call for punishment MN private ownership and the relationship 
Above all, the ultimate purpose of the Revelational penalties is not t 1c individual. Before Islamic society was 
undermine, but to promote peace and order, and to urge men tg doctrines—often summed up under the 
avoid committing indecent and offensive acts; indeed, the Revelation id free enterprise—Islam had in the past 
does not prescribe retributive justice for all wrongs, as some belong to isting of both categories, perhaps with an 
God who will punish wrongdoers on the Day of Judgement. Mote 
over, Modernists are not all prepared to accept a standard of penal 
justice drawn only on Islamic standards. For a modern standatd off 
penal justice to be meaningful, it must be drawn on both Islamic and 
Western standards, modified in accordance with society's needs. Were 
Egypt to enact a penal code combining the best elements from Islami¢ 


and Western standards, its code would likely be a model for other 
Islamic lands. 
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The Debate on Social Justice 


The form of social justice which Modernists and Revivalists began to 
debate in the modern age is known to Western thinkers as distributive 
justice. This term, coined by Aristotle, was not unknown to Muslim 
scholars, but it was used in the quantitative and not in the modem 
social sense. Revivalists who agreed with Modernists on the need for 
the adoption of one form or another of distributive justice have dis 
agreed on the evidence for its justification as well as on the method of 
adoption. The Modernists, considering its adoption a 
of the general will, were influenced in the main by We 


: dard was in conformity with social (distribu- 
expression : 


ideals and 1 to it. This question may perhaps be answered 
they maintained that distributive justice was in the public interest and by 2 discussion on whether the relationship 
therefore, they argued, there was no need for justification on Islamic ‘the individual is essentially based on eg 
grounds. The wholesale adoption of foreign concepts | Jernists, 

paying little or not attention to Islamic standards, was ely unac- Foperty belongs to God on the grounds that He has 
ceptable to Revivalists, not to speak of conservative sc! Indeed, lin Heaven and Earth. The Revelation, often 
some of the Revivalists who did not object to certain for nesses God is the ultimate Sovereign on Earth, state 
were opposed to the method of accepting them without $ which 
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Adividual ownership (freedom) may be 


Implied in these texts is the principle that ownership of proper ; ha eee 
triding principle, qualified by collectivist 


belongs ab initio to God. God has granted men only the right to enjg 
property; for, as the Revelation states, men were admonished: 


Have you not seen, God has subjected to you whatever is in the 
Heaven and Earth? (Q. XXXI, 19; Q. ILV, 12) 
It is He who created for you all that is in the Earth. (Q. Il, 29) 


festrictions established by precedents and 
Seem to recognize the overriding princi- 
, there are texts which qualify individual 
im. These restrictions, as we have already 
be summed up as follows: the legal alms 
a), the pious foundation (waqf), the pre- 
ction on inheritance right by wills, and confis 
ip by the state. The acceptance of the 
ed concessions of free enterprise to dis 


The other basic principle, which qualifies the first, is that God) 
though ultimately the owner of property, has granted men the right 
“possession.”’ It is not clear from the Revelation, however, wheth 
God has granted the right of possession to men collectively witho 
the intention of distribution among individuals or whether He lefttg 
men the mode or modes of distribution. Opinions on the subjeg 
varied, as texts from the authoritative sources were cited in supporto 
either point of view. From the early Islamic period when opposing 
views on the subject were proposed, one school maintained that the 
purpose of the Revelation was to keep property in the possession 0 
men collectively, even though some might make exclusive use of it 
Others argued in favor of distribution and the inherent right of the 
individual to acquire and transfer property from hand to hand 

The first school of thought (that God has left the possession of 
property to men collectively) may be found in early legislation, espe 
cially in the decrees concerning the acquisition of lands by conque 
from neighboring countries. The jurists held that since all land 
belong to God, the enemy territory that passed under Islamic control 
should remain in possession of the state on behalf of the believers 
collectively rather than to be divided among them individu 
lands previously owned by individual Muslims remain 
exclusive control. Thus, the two principles of collective and i: 
ownership were indeed recognized, although the principl: 
tive ownership was not applied to movable property. Nevertheless, 
other school of thought, which argued in favor of private ownership, 
continued to influence the development of the Law and to 
principle of private ownership. In time it was taken for granted that 
private ownership had become the established principle, qualified by 
an increasing number of restricting acts reflecting the pressure of 

groups which still argued that the principle of collective ownership 


when Modernists, under the influence o 

fan to advocate social justice, Revivalis: 

tly because these ideas originated 

narily because they were based on 

’moral and spiritual values. Late 

when the younger generation becar 
Progress achieved under an oligarchic olde 
to attack them on the grounds that they were 


ance between these two groups was negative if 
the inherent conflict between two opposing phi 
it was not expected to endure too long. By invok- 
les in favor of distributive justice, the radicals 
i¢ Communists or Islamic Marxists) sought to attract 
o their ranks; but the moderates, who were not 
herent incompatibility between the two systems, 
lop their own Islamic standard of social justice.” 


tion on Substantive Justice 
n of the background and conflicting principles of these grou 
ds in the Arab World (Baltimore, 1970), chaps. 4-5 


33, See Abii Yusuf, Kitab a/-Kharaj [Book of Taxation] (Cairo, 1352/1 
23-27. 
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Several Muslim groups began to make their appearance in respg eping a balance between freedom and 
to public concern about the falling away from Islamic standards. Ti 
fepresentative groups may be chosen as examples of those who diteg 
addressed themselves to social justice: the Muslim Brotherhood ( 
Ikhwan al-Muslimin) of Egypt, and the Islamic group (al-Jamaia 
Islamiya) of Pakistan. Their appeal (especially that of the Bro 
hood) was not confined to one particular country but to all oth 
Islamic lands. The Muslim Brotherhood, under the leadership 
Hasan al-Banna (d. 1951), was organized in the mid-twenties, but ; 
became more articulate and vocal in its call for new economic dé justice in the narrow distributive 
trines after World War II. The Islamic group, under the leadership e that Islam, as a way of life, provided an 
Abi al-A'la al-Mawdidi (d. 1979), was organized after the establis & group hoped that all Muslims in the 
ment of Pakistan and sought to assert Revelational standards again 
collectivist doctrines, although its emphasis was in the main on cred 
and devotional matters. 
The Brotherhood of Egypt dealt in particular with the political 
economic reorganization of society. It reproached young men wh 
turned their eyes to foreign economic systems when Islam, it asserted 
possessed the ideal standard. The combined merits of all West 
doctrines could, the Brotherhood claimed, be found in Islamic stand 
atds. The basic principle of social justice, according to the Brother 
hood, was to be found in the Revelation which states: “But do no 
give the fools property that God assigned to you’’ (Q. IV, 4); and in 
Tradition in which the Prophet said: “Lawful wealth belongs to him 
who is good.” As stated earlier, Islam recognizes the principle 0 
private ownership and the right of disposition and the transfer 0 
property from hand to hand, provided that public interest and the 
promotion of the community's welfare are protected. It also urges 
believers to exploit natural resources for the good of the community as ; 
prescribed in the Revelation.* From these and other Islamic teach- ¥ Pial-lslam SrctallJustice in Ista 
ings, the Brotherhood concluded that the economic life of the commu- 3); Ma'rakat al-Islam wa al-Ra's t 
nity should be based on just standards. In order to achieve hand ed., 1952). For a brief summary 
the Brotherhood called for industrialization, nationalization « Semen astehell, The Society of the Ms 
utilities, and acquisition of all foreign firms and capital by the state. 
The Brotherhood, though asserting free enterprise in prin iple, urged 
the state to play a greater role in the organization of economic life. 


agreement with the Brotherhood in its 
atds, stressed individual ownership 
ownership of land, although state 
dents in early Islamic practice. Like the 
come to terms with life and accept 
, yet it stressed more strictly tradi- 
ethood, however, the deep concern of 


demanded that the new state should be 
dards. The constitutions of Pakistan 
stern standards of justice, stressed free 
ervice to Islamic (Revelationist) standar 
ften reiterated in official pronounceme 
Islamic republic, the Islamic group 

in all walks of life, but the Mod 
transform the Islamic community 


fies which were prepared to acce; 
standards of justice, at first saw o 
grounds. Turkey was perhaps th 
llectivist standards, but they 


his goal, 
public 


tical and economic ideas, see Abi 
ft al-Islam (Question of Land O 
lascus, 1956); and “Economic and Political Te 
story of Muslim Philosophy (Wiesbade 
sy of the various Muslim groups over the con 
ted state of Pakistan, see E.1.J. Rosent! 
bridge, 1964), chap. 8 


36. Hasan al-Banna, Mushkilatuna (Cairo, n d.) 
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already disestablished Islam as a political and legal system (though ng ‘i i a me of ie 
Islam as a religion) by revolutionary actions, and sought to justify th enaning pvc esynt panay we : 
adoption of collectivist doctrines, called ‘‘etatism,” on secu Bas )as the “Islamic equilibrium (a Y 
grounds (nationalism, raison d'état, and others), and not on Islamig a balanced system combining egalitarian 
grounds.® It was relatively easy for Turkey to renounce Islam as 
system, because the Turks claimed that Islam had not been part of 2 
their national heritage. Other Islamic lands—the Arab countries inj : ms, but a synthesis of the two has yet 
particular—refused to follow the example of Turkey. And yet all Mus 
lim countries have adopted some collectivist measures in vatying 
degree without the intention of renouncing or compromising Islamic 
standards. fd or the other. It is possible, however, that a 

Some of the Arab countries which claim Islamic standards to be = in favor of a standard evolving out of several 
part of their national heritage have made greater strides by adopting ¢ y were thrown open to public debate 
socialist (distributive) standards without recourse to Islam. True, some is seems to be a healthy approach to 
Modernists have argued that these standards should be justified on ce which consists of elements derived from 
purely secular grounds (nationalism and other principles), but others dern standards. Although many a Modernist 
preferred to pay lip service to Islam as justification for their adoption. d essentially on freedom, the majority 
The slogan of Islamic socialism, used by some in favor of distributive tatian principles, even if they were to lead 
justice, is neither profound nor indeed original, as it combines Islamic ownership. To Revivalists, such a standard 
and European concepts which are inherently incompatible. Some 
scholars, such as Khalid Muhammad Khilid (Egypt) and Mustafa al: 
Siba’i (Syria), deemed it necessary to stress Islamic principles as a link 
with the Islamic heritage; but Modernists (e.g. the Ba'th Party and 
other nationalist groups), under the spell of collectivist doctrines, 
sought justification on national (secular) grounds and paid lip service 
to Islam only as part of the Arab national heritage, although some, 
considering nationalism as an overriding principle, stressed a purely 
secular standard. Those conservative nationalists who held leftist views 
clung to the Revelational standard which considered the egalitarian 
principles (such as the zakat and other measures) as the very basis of 
Islamic socialism.*' 


Islamic political community. 
1¢ modicum of libertarian principles wh 
s of some Islamic lands will remain in 


action of Modernists and Revivalists 
borne out in the constant demand fo 


40. In the post-war years, when the Turks turned to free enterprise standards, they 
were justified on the grounds of democratic rather than on Islamic standa ugh 
Islamic religious and moral standards have been reasserted on variou sin 
recent years. 

41. For the first groups, see Khalid Muhammad Khilid, Min Huns 
Here We Start} (Cairo, 1950), trans. Fardgqi (Washington, D.C., 1953 
Siba'i, Ishtirakiyat al-Islém [Islam's Socialism] (Damascus, 2nd ed 
ernists, see the works of Michel ‘Aflaq and Munif al-Razziz; ¢.g., ‘Afla ision of the concept of equilibrium in the contexts of mad 
Ba'th (Damascus and Beirut, 1959 and 1962), and Tae Ma'ai ; C l Mazhar, a/-Takaful al-Ishtiraki (The Socialist E 

al-“Arabtya al-Hurra (Cairo and Beirut, 1953, 4th ed., 1960) a i Allah *Alwan, A/-Takaful al-ljtima't fi al-Islam (They 


224 THE ISLAMIC CONCEPTION OF JUSTICE MODERN CONDITIONS 225 


depend ultimately on libertarian and not only on egalitari 
principles. 


The Reassertion of Revelational Justice ding to the Shri doctrine, understood the 


disappeared but will return in the capacity 
the community of believers like a flock 
the mercy of unjust rulers.“ During the 


In more recent years, an extreme Islamic resurgence, rejecting all 
possible compromises in Islamic standards, has swept several Islami¢ 
lands. But this reassertion of Revelational standards, reminiscent 0 
Hanbalism and Ash‘arism in one form or another, is not new in a taken for granted that the mujtahids 
Islamic lands. In the modern age, there have always been extremist ; aidance for shi believers. In Iran, the Shah 
members in almost all Revivalist groups, who rejected compromises thority from the sixteenth century, presum- 
and insisted on strict application of Revelational standards. Perhaps ae 
the most vocal and articulate of such extremists is Ayat-Allah Rah. ‘Mmujtahids, however, stood together against 
Allah Khumayni, whose teachings were given expression in the and injustice prevailed, since they held th 
Islamic Revolution of Iran in 1979. It is not our purpose to discuss the 0 SS but not to engage in political activi 
principles and goals of the Iranian Revolution, which has yet to be . 
studied and analyzed by scholars, but to sum up the ideas and ideals 
of a leading Muslim thinker about justice which might throw light on 
the stream of thought of other co-religionists who are struggling to set 
the Revelational standards aright. Khumayni has written several works 
dealing with a varicty of subjects long before the Revolution, in Iran 
and in exile, especially in Najaf, where he lectured and issued many 
messages to his followers. But his ideas about justice are set 
particular in a book on Islamic government.” 
*“Islam,”’ said Khumayni, “‘is committed to truth and justice.” 
Although these concepts are not defined in Khumayni’s writings, 


their advice were disregarded, they were 
ority and put an end to corruption 2: 
mujtahids to establish a regime pr 
called the wilayat-i faqih (govern: 

| powers in accordance with the Shz 
lacing all civil legislation, is the only nthe 
| decisions—political, social, and « 


rth in 


their meaning becomes fairly clear from his discussion of the broad died in the Shii standard of justice in accordance 
purposes and structure of the proposed Islamic government. By truth §) or the Ja'fari’s sub-division which prevails in Iran 


he meant the truth of the Revelation, and by justice he meant Divine 
Justice. Both are embodied in the Revelation as the ultimate f 
authority—the authority proceeding from God, delegated ¢ 

cised by the Prophet on behalf of God, and after him to the Ir 


Khumayni's proposals, however, is nor that they 
ce, but that they were laid dow mu 
ion to meet immediate demands. Khumayni, an 
don all scholars to reassert their religious duty by 
jority that has already passed under the control of 
ical, and unjust rulers. It is the duty of the scholars, h 
fate and stand against the tyrant (al-taghiit)—the nul 
isguided by evil propensities—so that the rule of 
Id be restored. Not only did the tyrant become 


43. Ayat-Allah RGh-Allah Khumayni, Hudamat-s Islami (Islamic G 
trans. Hamid Algar (with other statements and speeches of Khumayni) 
Islam and Revolution (Berkeley, 1981), pp. 27-149. For an analysis 
ideas and ideals of Khumayni, see ‘Iran: Khumayni's concept of the ‘Guar 
the Jurisconsult,’” in Islam in the Political Process, ed. J. P. Piscatori (( 
1983); Pp. 160-80; and R. K. Ramazani, ‘‘Khumayni’s Islam in Iran's | 
icy,”’ in Islam im Foreign Policy, ed. A. Dawisha (Cambridge, 1983), pp 
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and oppressive, he added, but he had also fallen under foreign pres 
sures and adopted material and corrupt practices which ran contr 
to Islamic standards. Khumayni’s call to stand in opposition to inj 
tice was not only directed to scholars in Iran but to scholars all ov 
Islamic lands where corruption and materialism have prevailed 
Indeed, when Khumayni began to preach his ideas, he was then in 
Najaf (‘Iraq) where he spent over a decade in exile, and his book on 
Islamic government was given as lectures to young men studying 
Islamic law and theology before it was published in both Arabic and 
Persian languages.* 

Khumayni’s immediate concern was, of course, with conditions in 
Iran, but his call for the “truth and justice’’ was a message to scholars 
all over Islamic lands to unite against rulers who failed to resist foreign 
pressures and allowed materialism to prevail. After his return, Khu: 
mayni made no secret of his intention to stir the Islamic Revolution 
not only in Iran, but also in neighboring countries. Indeed, extreme 
elements which reasserted Revelational standards in Egypt and Saudi 
Arabia, to mention but two examples, responded by political agita- 
tion and uprisings against the authorities, and the Shi'a in ‘Iraq and 
the surrounding Gulf area made no secret of their readiness to support 
Khumayni’s revolutionary call. Had he offered himself as leader of an 
Islamic Revolution, irrespective of denominational differences, as he 
seemed to have implied in his initial call, his impact on the resurgence 
of Islam might have been deeper and more widely spread; but his 
involvement in the immediate needs and expectations of Iran neces- 
sarily limited the area of his influence and reduced the validity of his 
call to a Shit standard of justice. The deeper involvement of Khu- 
mayni with the affairs of Iran and with the activities of its Supreme 


yumayni’s ideas and ideals rose above 


and his call was addressed not only to 
ed in his universal message of “truth 


we have often alluded, directly or indi- 
ms which might be drawn from Islam's 
nether on the national or the international 
of order to sum up some of the broader 
in a few final words which would bring 


ays and means which could = it more 
‘on Earth. Failure to achieve suc! 


NaN possesses an inherent sense of justice which 
Man, to believers, is by nature just. Whether 
or Reason, or even by social habits, he con 


ncil, over which he presided, the more his movement is reduced : Tae ; 
Cou Be - ae aE ; oe Ran of c ‘ ) pursue the path of justice as a duty for the good 
to and identified wit fanian lism which is often associatea wit . : 2 . 
Ss ~ higher scale of justice were ultimately realized 
ally applicable to both the national and the inte 
45. In 1964 Khumayni was sent into exile because of his open crit f the 
Shah's policies. He went to Turkey before settling in Najaf, where he cor ed to Reticlam’ p " 
incite the public against the Shah both with his writings and contacts with dissidents a eee ca Pcricnce with the method of accom 
While Khumayni was in exile, his elder son was assassinated in Najaf, presumably by hanging conditions which enabled its standard of justice 


Iranian instigators. Because of his political activities against the Shah, Khu 
served notice to leave ‘Iraq. He went to Paris in September 1978, where 

actively in contact with Iranian revolutionary activities. He returned to Iran 
1979, after the Shah's departure, and participated actively in the construc 
sen Republic of Iran. For a brief summary of his life, see Hamid A Igar 
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standard to a new one. Despite the recurrence of many forms of 
reaction, the process of accommodation and the assimilation of for 
cign elements continued, and the debate on justice never really com. 
pletely stopped. Such a process of alternation between forward and 
backward steps (without necessarily implying that it is inherently 
cyclical in nature) seems to have characterized the debate on justice 
from a relatively early period, when the debate on legitimacy (political 
justice) ensued between Qadarites and Jabarites. It continued to alter. 
nate in the debate on other aspects of justice between Mu'tazilites and 
Ash'arites which, broadly speaking, came later to be virtually a contest 
between Rationalism and Revelationism. Not infrequently, the debate 
culminated in violence, but the process of change paid no attention to 
abstract doctrines, and adaptation and assimilation triumphed at the 
end. 
In the modern age, following a long period of stagnation and 
decadence, the scholars have resumed the debate on justice with 
renewed vigor in order to meet the new challenges of life created by 
pressures from within and from without Islamic society. We have seen 
how differently the scholars responded to pressures—some sought to 
resume the debate with caution and to absorb the foreign elements 
that imposed themselves upon society, without significantly changing 
its standards; but others, considering the changes inadequate by 
drawing only on textual sources, were impatient with the slow process 
of change and advocated the adoption of European and Western mea: 
sures without paying attention to their adverse impact on Islami 
standards. As a result, the process of change did not always take the 
form of adaptation and assimilation, but appeared as the wholesale 
adoption of foreign notions, carried out by the state without regard to 
their relevance to Islamic standards. Muslim scholars, 
cerned about the outcome of such changes, frequently af 
the public to rise up against the men in authority who failed 
their warnings. The so-called Islamic upsurges thus were 5 
the reassertion of the Revelational standards of old, rallying not ne 
sarily against change er se, but against the method adop 
ernists in carrying out changes. 

Following two world wars, Islam has experienced s¢ ent 
repercussions resulting from quick changes carried out | nor 
mous pressures to catch up with Western advances withoi 
Islamic standards. But these repercussions were obvious! 


deeply con- 


pe: aled to 
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standard to a new one. Despite the recurrence of many forms of 
feaction, the process of accommodation and the assimilation of for 
eign elements continued, and the debate on justice never really com 
pletely stopped. Such a process of alternation between forward and 
backward steps (without necessarily implying that it is inherently 
cyclical in nature) seems to have characterized the debate on justice 
from a relatively carly period, when the debate on legitimacy (political 
justice) ensued between Qadarites and Jabarites. It continued to alter. 
nate in the debate on other aspects of justice between Mu'tazilites and 
Ash‘arites which, broadly speaking, came later to be virtually a contest 
between Rationalism and Revelationism. Not infrequently, the debate 
culminated in violence, but the process of change paid no attention to 
abstract doctrines, and adaptation and assimilation triumphed at the 
end. 

In the modern age, following a long period of stagnation and 
decadence, the scholars have resumed the debate on justice with 
renewed vigor in order to meet the new challenges of life created by 
pressures from within and from without Islamic society. We have seen 
how differently the scholars responded to pressures—some sought to 
resume the debate with caution and to absorb the foreign elements 
that imposed themselves upon society, without significantly changing 
its standards; but others, considering the changes inadequate by 
drawing only on textual sources, were impatient with the slow process 
of change and advocated the adoption of European and Western mea- 
sures without paying attention to their adverse impact on Islamic 
standards. As a result, the process of change did not always take the 
form of adaptation and assimilation, but appeared as the wholesale 
adoption of foreign notions, carried out by the state without regard to 
their relevance to Islamic standards. Muslim scholars, deeply con- 
cerned about the outcome of such changes, frequently appealed to 
the public to rise up against the men in authority who failed to heed 
their warnings. The so-called Islamic upsurges thus were not unlike 
the reassertion of the Revelational standards of old, rallying not neces- 


sarily against change fer se, but against the method adopted by Mod 
ernists in carrying out changes. 
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mous pressures to catch up with Western advances withou 
Islamic standards. But these repercussions were obvious!) 
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non-Muslim states.“ The concept of the jihad as just war, becoming 
inadequate as a basis of Islam's relations with other nations, has been 
gradually changing into secular war to be invoked by the head of state 
whenever he felt it was necessary, without the need of a sanction by 
religious authorities. War, in the form described by Ibn Khaldiin long 
before Islam joined the modern community of nations, has become a 
state instrument (a secular war) in almost all Islamic lands and super 
seded the jihad as a religio-juridical concept. 

The participation of Muslim states in the maintenance of peace and 
security and other corollary principles considered necessary for cooper- 
ation among nations gradually became acceptable to Islam—the prin- 
ciple of equality, reciprocity, and territorial sovereignty (the byproduct 
of the break-up of the Islamic universal state) and others. These prin- 
ciples, the essential attributes of the modern state system, became 
binding not only on Muslim states but also on others and are consid- 
ered the very foundation of the modern community of nations. No 
less significant is the impact of the secular character of Western law on 
the development of the Islamic legal system as a whole, which led to 
the adoption of secular rules and practices by many a Muslim country 
and their eventual integration into the Islamic administration of jus- 
tice. This gave rise to a set of complex problems proceeding from the 
Western concept of territorial sovereignty and national identity, such 
as the movement of nationals, conflict of laws, boundary and river 
questions, and others. In the absence of guidance from the classical 


doctrines, Muslim states felt compelled to draw on the experiences of 


Western nations for the improvement of their system of the adminis- 
tration of justice.” 


46. For a brief account of this treaty and its significance in the relationshiy 
between Islam and other countries, see my Is/amic Law of Nations, pp. 63-65 
47. A case in point which provides an excellent example of the consequence 
change of the division of the world from the two divisions—dir al-Islam anc 
Harb—to a modern state system in which Muslim states have become equal mem 
is in the application of the law of inheritance. In the past, the division of the w 
into two realms had the effect of debarring a Muslim from the right of inhe 
whenever he left the dar al-Islam to become a resident in a non-Muslim country, t 
the incorporation of the dar al-Islam into the modern community of nations all 
the individual co retain his right of inheritance even if he became a citizen o 
country. The main reason for the change of ruling is not only because the state 
between Islam and non-Muslim countries is no longer in existence (su 
peace), but also because Muslim countries have accepted a secular standa 
governing the relations among members of the modern community of nati 


discussion of how this change in the application of the law of inheritance is a 
“Aziz Khanki, /kAtilaf al-Darayn (Cairo, 1934) 
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criteria. Indeed, neither Western nor Muslim leaders are prepared to 
compromise their national interest, but Western leaders attempt to 
pursue their national interest by dexterous and flexible means which 
Muslim leaders often consider inconsistent with their values and moral 
ends. Among nations, it may be asked, what the relationship between 
means and ends ought to be? Perhaps, we may argue, neither one 
should be completely divorced from the other, as the subordination of 
one to the other raises a moral question. 

But should morality, like religion, be divorced from the standard of 
justice among nations? We have just noted that both Islam and West- 
ern nations have been compelled to relegate religious doctrine to the 
domestic level. But the divorce of religious doctrine from the foreign 
conduct of states does not necessarily mean that the standard of justice 
among nations should be devoid of moral principles. Indeed, the 
historical experiences in the relationship between Islam and Christen- 
dom demonstrated a paradox: that religious doctrine as a basis for the 
conduct of state promoted conflict and continuous hostilities, but 
religion as a source of moral values prompted Muslims and Christians 
to respect certain concepts of justice still considered important in the 
relationship among nations (see Appendix). The historical experiences 
of Islam—indeed the historical experiences of all mankind—demon- 
strate that any system of law and justice on the national as well as well 
as the international plane would lose its meaning were it divorced 
completely from moral principles. 
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grant him equality of status, slavery as a system was not abolished by 
the Law, and women were not completely emancipated. It may seem 
strange indeed that women and slaves should suffer a degraded posi- 
tion and that the public order did not grant them equality of status. 
Slavery as a system and the inequality of women, however, have not 
been laid down by the Divine Legislator, as the Qur'an provided no 
rules which pertained to slavery. It would indeed be inconceivable to 
ascribe the institution of slavery to God, were the Qur'an to recognize 
it in principle. And yet Islamic law provided detailed rules governing 
the relationships between masters and slaves and men and women. 
Why did Islamic law provide rules for a system which seemed so 
inconsistent with the principles of equality and brotherhood that the 
Revelation laid down, it may be asked. 
In most ancient societies, slavery and the inequality of women had 
long been rooted in their public orders and the Prophet, a social 
reformer who preferred gradual over revolutionary methods, deemed 
it necessary to urge believers to emancipate slaves, and he provided 
liberal rules for improvement of the status of women rather than to 
abolish slavery or put women on equal footing with men at once. But 
his ultimate purpose was clear; he intended to eliminate slavery and 
put women on equal footing with men. For this reason, the Qur'an 
did not deal with slavery. It did, however, provide legislation granting 
women certain rights which they had not possessed before.’ The 
Traditions, however, though recognizing slavery, called on men to 
emancipate slaves almost as a religious duty. Just as the jus naturale 
recognized no slavery, so the Revelation, the embodiment of the jus 
divinum, did not recognize it, although both the Roman jus civile 
and Islamic law dealt with it in accordance with the traditions and 
conditions of both Roman and Muslim societies. 
Non-Muslim subjects in Islamic lands were not accorded equal 
rights with Muslims, although they were considered subjects of the 
state and granted the right to practice their religion and observe their 
canon laws with relative freedom. They formed separate communities 
by themselves. In accordance with charters issued by the Prophet and 
the early Caliphs, they were allowed to live in peace and security and 
conduct their everyday business without restrictions as long as they 
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which might well be reviewed within the context of the comprehen: | 


sive Universal Declaration of Human Rights, adopted by the United 
Nations in 1948. Based on several references to human rights in the 
UN Charter (Articles 1, 55, 56, 68 and 76), this Declaration has been 
accepted by the Muslim states which participated in the preparation 
of the Charter at San Francisco in 1945. In the commission of eight, 
which was established to prepare the draft Declaration, Lebanon (a 
country of mixed population of Muslims and Christians) was elected a 
member, presumably to represent the Islamic bloc, and its delegate 
was appointed as the rapporteur of the Commission.’ All Muslim 
member-states, except Saudi Arabia (which abstained), voted in favor 
of acceptance of the Declaration by the General Assembly of the 
United Nations (December 10, 1948).‘ The Universal Declaration of 
Human Rights, though obviously not a legally-binding instrument, is 
perhaps the most important standard of human rights accepted by an 
international organization, comprising the norms and values of civ- 
ilized nations that might be regarded as morally binding, not only on 
the members of the United Nations but on the community of nations 
as a whole. 

It is perhaps scarcely necessary to discuss the broad outline of the 
hopes of mankind for what the right of the individual ought to be, 
concerning which Muslim states are in agreement, since there are 
several studies dealing with this subject. It is proposed to discuss only 
the most important human rights that Islam had recognized in the 
past and those which Muslim states have accepted after the United 
Nations Declaration of Human Rights was issued. 

1. The principles of dignity and brotherhood, originally the pre- 
serve of believers, are now acknowledged by Muslim states as the 
rights of all men in accordance with the Universal Declaration of 
Human Rights (Article 1). Religion as the symbol of identity in the 

Muslim brotherhood is now being superseded by national identity on 
the national plane and by the spirit of cooperation among nations on 
the international plane (Articles 6 and 15). Apart from Turkey, no 
Muslim state has officially taken the step to separate religion from 
state, but in practice there is a growing tendency, especially in north- 


3. The chairman of the Commission, Mrs. Roosevelt (U.S.A.) and its rapporteur, 


Charles Malik (Lebanon), were assisted by a number of experts who were acquainted 
with Islamic teachings. 


4. See note 6. 
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However, freedom to change one’s own religion, which touches on 
man’s relationstrip with God, falls into another category. It is true that 
conversion into Islam must be achieved by persuasion and not by 
violence, according to the Revelation (Q. II, 257); but once the indi- 
vidual has adopted Islam, he should not ‘‘turn his back to it,” accord- 
ing to the Tradition, as the change of religion is considered apostasy 
punishable by death unless the individual repents.’ Yet, in matters 
which pertain to human conscience, it is inconceivable that God 
would prescribe death, and the Revelation has indeed clearly stated 
that there should be no compulsion in religion (Q. II, 257). Like other 
higher religions, the Islamic Revelation has left matters of belief 
(iman) to the individual, as only God will ultimately decide such 
matters on the Day of Judgement (Q. II, 214; XVI, 108). Nor was it 
the practice of the Prophet to punish man for the change of his 
religion by death, for in his treaty with the people of Makka (signed in 
8/630), he left all matters of faith to human conscience and allowed 
those who adopted Islam to renounce it, if they so wished, without 
molestation.* After the Prophet’s death (10/632), however, when 
some of the tribes renounced Islam, the authorities in Madina 
resorted to violence to bring them under control; but this was a 
political act for which a religious sanction was invoked and it should 
not be considered applicable to individual cases. The Tradition that 
“the who changes his religion should be killed,”’ originating during 
the wars of apostasy after the Prophet’s death, was endorsed by state 
acts and was subsequently accepted as part of the Law. In the latter 
days of the Ottoman Empire, however, a decree was issued to suspend 
the death sentence for apostasy. Today most Muslim states have 
accepted the UN Declaration which calls for freedom of conscience 
and religion, including freedom to change one’s own religion or belief 
(Article 18).’ 
Article 20 (3), which states that ‘‘the will of the people shall be the 
basis of the authority of government,” provides another principle 


5. See Bukhari, Sahih (Leiden, 1864), II, 251; Malik, a/-Muwattd (Cairo, 1951), Il, 
736; Abt Dawid, Suman (Cairo, 1935), IV, 126. 

6. See Ibn Hisham, Kitab al-Sira, ed. Wiistenfeld (Gottingen, 1860), Il, p. 747 
Waqidi, Kitab al-Maghazi, ed. Jones (Oxford, 1966), I, 611-12. 

7. Saudi Arabia, which abstained from voting on the Declaration, seems to have 
been prompted to do so in order to avoid the consequential acceptance of an obliga- 
tion which would be in conflict with Islamic law, See Ganji, International Protection of 
Human Rights (Geneva and Paris, 1962), p. 45, n. 12. 
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ja'iz: permitted 
jawr: injustice 
jihad: just war 


kafir: unbeliever (in the message 
of the Prophet) 

kalam: theology (originally was 
used in the sense of speculative 
theology and applied to the 
Mu'tazilites, but later applied 
to all theologians) 

khayr: public good 

kufr: unbelief; heresy 


lutf: Divine grace 


majalla: digest of law 

maslaha: interest; public good 
(public interest) 

milk: private ownership 

mufti: jurisconsult (jurist who 
gives a legal opinion). See 
fatwa 

mujtahid: scholar who exercises 
ijtihad. See ijtihad 

mulk: authority; sovereignty 

murtadd: apostate 
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qadar: power (Divine); doctrine 
of voluntarism 

qadi: judge 

qanun: law (secular) 
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GLOSSARY 


shafa‘a: intercession 

shahada: testimony 

Shari ‘a: Islamic law 

shahid: witness 

shahid: martyr 

shura: consultation (on public 
affairs) 

siyar: conduct of state (in 
international affairs) 

sufi: mystic 

sunna: custom; rule based on 
the Prophet's precedent 


tafsir: commentary (on the 
Qur'an) 

taklif: obligation of observing 
the Law (shari’a) 

taqiya: dissimulation (Shi'i 
doctrine) 

ta'wil: allegorical interpretation 
(Sunni doctrine); esoteric 
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